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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 


required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seqg.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 


which they appear herein, as “Agriculture Decisions.” They may 


be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 


by docket and decision numbers, for example, D-578; S. 1150. 

Such citation of a case in these volumes generally indicates that 

the decision is not published in the Agriculture Decisions. 
Current court decisions involving the regulatory laws ad- 


ministered by the Department will be published herein. 
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(No. 10,926) 


In re MILLS DAIRY PRODUCTS COMPANY. AMA Docket No. M 
16-11. Decided December 1, 1966.* 


Amendment of Finding of Fact 
Decision by Thomas J. Flavin, Judicial Officer 


AMENDMENT 


The Decision and Order filed in this proceeding November 29, 
1966, is hereby amended by deleting the first sentence of Finding 
of Fact 6 and substituting therefor the following: 


“6. Koontz purchased the bulk of its manufacturing milk from 
the Maryland cooperative and paid the cooperative the Class II 
price plus a premium of five cents per hundredweight. Koontz 
also purchased manufacturing milk from other regulated handlers 
and paid ‘as far below the Class II price’ as could be negotiated for 
that milk. Payments for the bulk of the milk purchased from 
other regulated handlers ‘were less than the Class II price’.” 


* Finding of Fact No. 6 in the November issue of Agriculture Decisions was corrected in 
accordance with this amendment. 
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(No. 10,927) 


In re RAINIER’s DAIRIES. AMA Docket No. M 4-4. Decided De- 
cember 5, 1966. 


_ Underpayments to producers—Payment to improper party—Dismissal of 
petition 


Where handler failed to make direct payment of minimum order prices to 
producers, or to a qualified agent of producers as designated in the 
order, petitioner’s payment to a person not such an agent is improper 
and the petition challenging the market administrator’s determination 
that petitioner failed and refused to pay producers delivering milk to it 
the full order minimum prices is dismissed. 


Heine and Taylor, of Camden, New Jersey, and 
Mr. Stephen Kurzman, of Washington, D. C., for petitioner. 
Mr. Kurt W. Muellenberg for respondent. 
Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), instituted by a petition filed 
September 17, 1965, by Rainier’s Dairies, a handler under Order 
No. 4, as amended, issued under the act and regulating the han- 
dling of milk in the Delaware Valley marketing area. Petitioner 
challenges the determination of the market administrator for 
the order that it failed and refused to pay producers delivering 
milk to it the full order minimum prices therefor. Petitioner con- 
tends that the producers involved have been paid in full. 


An answer to the petition was filed September 22, 1965, by the 
Administrator, Consumer and Marketing Service, upholding the 
action of the market administrator and the charges to the peti- 
tioner resulting therefrom as in accordance with law and the 
terms of the order. An oral hearing was held before Will Rogers, 
Hearing Examiner, Office of Hearing Examiners, United States 
Department of Agriculture, in Philadelphia, Pennsylvania, Janu- 
ary 5, 1966. At the hearing, petitioner was represented by Nor- 
man Heine of Heine and Taylor, Attorneys at Law, Camden, New 
Jersey, and respondent was represented by Kurt W. Muellenberg, 
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Office of the General Counsel, United States Department of Agri- 
culture. After the hearing the parties filed briefs. On July 21, 
1966, the hearing examiner filed a report recommending that the 
petition be dismissed. Petitioner filed exceptions to the hearing 
examiner’s report and oral argument was held before the Judicial 
Officer November 17, 1966. Stephen Kurzman, Attorney at Law, 
Washington, D. C., appeared for petitioner at the oral argument. 


FINDINGS OF FACT 


1. Petitioner, Rainier’s Dairies, is a corporation organized and 
existing under the law of the State of New Jersey whose office 
and principal place of business is located in Bridgeton, New 
Jersey. Petitioner operates a milk plant at Bridgeton, New Jersey, 
and is a handler regulated by Order No. 4, as amended, issued 
under the act and regulating the handling of milk in the Delaware 
Valley marketing area. 


2. During the period April 1 through 4, 1964, petitioner re- 
ceived a total of 271,633 pounds of milk at its Bridgeton plant 
from 98 producers. The value of such milk at order minimum 
prices totaled $13,708.88. 


3. Petitioner paid Norman Hecht $13,710.33 for such milk. 
Norman Hecht had been an employee of petitioner from July 1954 
through October 1963 when he became business manager and 
secretary of Quality Farms Cooperative, an association of milk 
producers. Hecht was employed by the cooperative from Novem- 
ber 1963 to March 18, 1964, during which time the bulk of the 
milk of members of the cooperative was sold to petitioner and 
Hecht was compensated or was to be compensated for his services 
by the cooperative at the rate of 4 cents per hundredweight of 
milk. The cooperative applied under the name Capitol Farmers 
Homestead Cooperative to the Secretary pursuant to section 
1004.6 of the order (see Finding of Fact 7) for qualification as 
a cooperative association as defined therein and was denied such 
status. During this earlier period when petitioner purchased milk 
from the members of Quality Farms Cooperative, petitioner paid 
the producers directly for such milk. 


4. Petitioner ceased buying milk from the members of Quality 
Farms Cooperative March 20, 1964. Petitioner again purchased 
milk from the members of such cooperative during the period 
April 1 through 4, 1964, for which it paid $13,710.33 to Norman 
Hecht as set forth in Finding of Fact 3. Norman Hecht was again 
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employed by petitioner at the time he was paid this sum by it. 
Norman Hecht deposited the check for $13,710.33 in a special 
bank account and he then prepared two checks for each of the 98 
producers involved. One check represented 59 cents per hundred- 
weight of the milk delivered by the producer to petitioner plus 
the cost of hauling such milk to petitioner’s plant and the second 
check, which was larger in amount, was for the difference between 
the total amount owing to the producer for such milk at order 
prices less the amount of the first check. Upon endorsement by 
the producer of the check for the lesser amount to Norman Hecht, 
Hecht released the check for the larger amount to the producer. 
Thirteen of the 98 producers refused payment for their milk on 
the condition set forth by Hecht and have received no payment 
for their milk delivered to petitioner during the period involved. 
Each check for the larger amount received by the 85 producers 
contains the following statement on the reverse side: 


I hereby release Rainier’s Dairies and/or Norman Hecht 
from all liability or claims of whatsoever nature or kind by 
reason of the sale by Norman Hecht or the receipt by 
Rainier’s Dairies of any or all milk shipped by me to him or 


them during the period April 1 to April 4, 1964. 


The 98 producers have received a total of $9,002.40 for the 271,633 
pounds of milk delivered by them to petitioner April 1 through 4, 
1964. 

5. The amount of $11.89 due from petitioner to Darwood Lau- 
bach, a producer, has not been paid. 

6. The amount of $743.29, deducted by petitioner from pro- 
ducers for payment of hauling charges to Mary Spencer, has not 


been paid to the hauler. 


7. Order No. 4, as amended, reads in pertinent part, as follows: 
§ 1004.80 Payments to producers. 


Each handler shall make payment to each producer for 
milk received from such producer as follows: Provided, That 


with respect to producers whose milk was caused to be de- 
livered to such handler by a cooperative association which is 
authorized to collect payment for such milk, the handler shall, 


if requested in writing by the cooperative association, pay 
such association an amount equal to the sum of the individual 
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payments otherwise payable to such producers in accordance 
with this section: ... 


§ 1004.6 Cooperative association. 


“Cooperative association” means any cooperative market- 
ing association of producers which the Secretary determines, 
after application by the association: 


(a) To be qualified under the provisions of the Act of 
Congress of February 18, 1922, as amended, known as the 
“Capper-Volstead Act”; and 


(b) To have full authority in the sale of milk of its mem- 


bers and to be engaged in making collective sales of or mar- 
keting milk or its products for its members. 


CONCLUSIONS 


“The immediate object of the Act is to fix minimum prices for 


the sale of milk by producers to handlers” (Stark v. Wickard, 
321 U.S. 288, 291 (1944)) and the handler’s obligation to pay 
such prices to producers may only be avoided, modified, abridged 
or circumvented at his peril. In re Bay State Ice Cream Company, 


23 A.D. 1048, 1053. (1964). In fact, we have looked “with a jaun- 


diced eye” at any attempt to do so. See, e.g., In re United Dairies, 
Inc., 25 A.D. 1 (1965); In re Bay State Ice Cream Company, 
supra; In re Franklin Cooperative Creamery Association, Inc., 


10 A.D. 1165 (1951) ; In re Henshaw, 1 A.D. 721 (1942). 


The order regulating the handling of milk in the Delaware Val- 
ley marketing area requires the payment of minimum order prices 
by each handler to each producer delivering milk to the handler 
with the proviso that “with respect to producers whose milk was 


caused to be delivered to such handler by a cooperative associa- 
tion which is authorized to collect payment for such milk, the 
handler shall, if requested in writing by the cooperative associa- 
tion, pay such association an amount equal to the sum of the 
individual payments otherwise payable to such producers. . .” 


(See section 1004.80). The term “cooperative association” is 
defined in the order as a cooperative marketing association of 
producers which meets standards stated therein (Section 1004.6). 

Here, petitioner did not make payment of minimum prices to 
producers for the milk delivered to it by such producers during 
the period April 1 through 4, 1964. Instead, it made the payment 
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to Norman Hecht. Petitioner contends, in effect, that Norman 
Hecht was the agent of the producers and that, therefore, pay- 
ment of the monies owing to the producers under the order to 
Hecht constituted payment to such producers. This contention is 
without merit. 


The order does not by its terms authorize payment to Hecht. 
Cf. Botany Worsted Mills v. United States, 278 U.S. 282, 289 
(1929); Mellhenny v. Commissioner of Internal Revenue, 39 
F.2d 356, 358 (3d Cir. 1940) ; Knapp-Monarch Co. v. Commis- 
sioner of Internal Revenue, 139 F.2d 863, 864-865 (8th Cir. 
1944) ; Service Life Insurance Company v. United States, 293 
F.2d 72, 77 (8th Cir. 1961). Moreover, the only exception con- 
tained in the order to the requirement of direct payment of mini- 
mum prices to producers relates to payment to an authorized 
cooperative association of producers. The existence of only one 
stated exception to the general rule appears to negative any other 
qualification thereof.1 Cf. Richfield Oil Corp. v. State Board of 
Equalization, 329 U.S. 69, 76 (1946); George Moore Ice Cream 
Co., Inc. v. Rose, 289 U.S. 373, 377 (1933). In other words, under 
the order, a qualified cooperative marketing association of pro- 
ducers is the only agent of producers authorized to receive pay- 
ment on behalf of the member producers thereof. 


An order issued pursuant to the act has the force and effect 
of law. See, e.g., Dairymen’s League Cooperative Ass’n. v. 
Brannan, 173 F.2d 57 (2d Cir. 1949). The handler’s obligation 
to pay at least order minimum prices for milk received from 
producers does not arise by virtue of the common law or contract, 
but is the creature of the order (In re Bay State Ice Cream Com- 
pany, supra), as is the mode or means of payment of such prices. 


We have recognized certain legitimate deductions which a 
handler may make from his payments to producers upon authori- 
zation from such producers. See, e.g., In re Bay State Ice Cream 
Company, supra, at pp. 1052-53. However, we are not here pre- 
sented with the question of the propriety of deductions from 
payments to producers but with payment of the sums owing to 
producers under an order to an improper party. In any event, 
petitioner has not introduced into evidence any written authori- 


1. The rules of construction or interpretation applicable to statutes apply likewise in the 
construction or interpretation of administrative orders or regulations. Miller v. United States, 
$29 U.S. 435 (1935); Pearson v. Walling, 138 F.2d 655, 658 (8th Cir. 1943), cert. denied 321 
U.S. 775 (1944); Borelli v. Reconstruction Finance Corporation, 196 F.2d 730 (Emerg. C.A. 
1953). 
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zations from the producers for payment to Hecht? or even sub- 
mitted testimony to the effect that the producers orally instructed 
petitioner to make such payment to Hecht. 


The wisdom of the order requirement for payment directly to 
producers or authorized cooperatives and the need therefor is 
evident from the facts adduced in this proceeding. At the least, 
petitioner appears to have interceded or meddled in a dispute 
between Hecht and the producers. Hecht, who at one time had 
been an employee and agent of petitioner, became the general 
manager of a cooperative with a salary based on the amount of 
milk handled by the cooperative, that is, 4 cents a hundredweight 
of the milk marketed by such cooperative. Hecht was subse- 
quently discharged by the cooperative and rehired by the handler 
shortly thereafter. When the officers of the cooperative attempted 
to again sell their milk to petitioner, petitioner insisted that such 
milk be handled through Hecht as a middleman. Under this ar- 
rangement Hecht was to be paid 59 cents a hundredweight, which 
sum was in addition to the charges for hauling the milk involved 
to petitioner’s plant to be paid to Hecht for payment by him to the 
hauler. The new agreement failed to meet the approval of the 
cooperative and the milk of these producers was received by 
petitioner only for a four-day period. Subsequent to April 4, 1964, 
Hecht was rehired by petitioner and the monies owing to pro- 
ducers for the milk delivered during the period April 1 through 
April 4 was paid to Hecht while he was again employed by peti- 
tioner allegedly to enable him to realize some money from the 
transaction and to recoup monies purportedly due him from the 
cooperative for an earlier period. This was done even though 
the handler had no written authorizations from the producers 
for such payment to Hecht and even though payment had always 
been made by petitioner directly to producers and not to Hecht 
during an earlier period when such producers delivered milk to 
petitioner through Hecht as general manager of their cooperative. 


Moreover, we cannot even say, on the basis of the record, that 
Hecht was the agent of the producers involved in the transac- 
tion in question. The officers of the producer cooperative ap- 
proached an officer of petitioner corporation with respect to the 





2, The statement contained on the reverse side of the checks issued by Hecht to producers 
was not a written authorization for payment by petitioner to Hecht and does not release peti- 
tioner from its obligations to producers arising by virtue of the order. It certainly does not 
estop the market administrator in the enforcement of the order. In other words, any risk 
of the receipt by producers of less than order prices resulting from petitioner’s actions must 
be borne by it. 
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delivery of milk to petitioner and petitioner refused to deal with 
the cooperative except through Hecht. It appears that Hecht 
may have been the agent of petitioner rather than of the pro- 
ducers in this transaction. In any event, petitioner has not 
sustained its burden of proving that Hecht was the producers’ 
agent. Cf., e.g., United States v. Rock Royal Cooperative, Inc., 
307 U.S. 533 (1939); Bailey Farm Dairy v. Jones, 61 F. Supp. 
209, 217 (E.D.Mo. 1945), affirmed 157 F.2d 87 (8th Cir. 1946), 
cert. denied 329 U.S. 788 (1946); Boonville Farms Cooperative, 
Inc. v. Freeman, 23 A.D. 1330 (N.D.N.Y. 1964). 


In view of the foregoing, the petition herein should be dis- 
missed.* The many contentions of the parties presented for the 
record have been considered and whether or not specifically 
mentioned herein any suggestions, requests, etc., inconsistent 
with the decision are denied. 


ORDER 


The relief requested by petitioner is denied and the petition 
is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 10,928) 


In re SHOENBERG FARMS, INC. AMA Docket No. M 1387-4. De- 
cided December 19, 1966. 


Classification—Bulk movement—Skim milk livestock feed— 
Insufficient records—Dismissal of petition 


The market administrator correctly disallowed inclusion in the pool of milk 
which was lost in an accident prior to its receipt at a plant, correctly 
reclassified the disposition of petitioner’s cream from Class III or Class 
II to Class I for the reasons that the fluid milk product did not move in 
bulk, the recipient was not a commerical food processing establishment 
and the product was not used in food products prepared for consump- 
tion off the premises and correctly disallowed Class II disposition for 
skim milk used for livestock feed because of*tack of sufficient records 
from which to verify such reported disposition, and the petition chal- 
lenging such determinations is dismissed. 


3. Petitioner concedes that $11.89 is owing to Darwood Laubach, a producer, and that $743.29, 
which it deducted from payments to producers for payment of hauling charges on behalf of 
such producers to Mary Spencer, was not paid by it to the hauler. Clearly, Darwood Laubach 
and the producers involved with respect to the unpaid hauling fees are entitled to such funds. 
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Zall, Lutz & Zall, of Denver, Colo., for petitioner. 
Mr. John A. Campbell for respondent. 
Mr. Will Rogers, Hearing Examiner. 

Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed October 28, 1966, to which petitioner did not file exceptions, 
are adopted as the final decision and order in this proceeding. 


Copies hereof shall be served upon the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as re-enacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), instituted by a petition filed 
December 10, 1965, by Shoenberg Farms, Inc., attacking the appli- 
cation of certain provisions of Order No. 137 (which regulates the 
handling of milk in the Eastern Colorado marketing area) by the 
Market Administrator. (Effective January 1, 1962, the Order regu- 
lating the handling of milk in the Eastern Colorado marketing area, 
previously designated as Order No. 1, was renumbered as Order 
No. 137 (26 F.R. 1275) ). 


Respondent filed an answer on January 7, 1966, upholding the 
application of the Order by the Market Administrator. 


An oral hearing was held in Denver, Colorado, on May 4, 1966, 
before Will Rogers, Hearing Examiner, Office of Hearing Examin- 
ers, United States Department of Agriculture. At the hearing, 
petitioner was represented by Ronald I. Zall of the firm of Max 
F. Zall, Ronald I. Zall and Jon M. Zall, Denver, Colorado. Re- 
spondent was represented by John A. Campbell, Office of the Gen- 
eral Counsel, United States Department of Agriculture, Wash- 
ington, D. C. After the hearing, the parties filed suggested find- 
ings and briefs within the times fixed by the examiner. 
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FINDINGS OF FACT 


1. Petitioner, Shoenberg Farms, Inc., is a Colorado corporation 
with its principal office and place of business located at Arvada, 
Colorado. Petitioner, a handler under Order No. 137, which regu- 
lates the handling of milk in the Eastern Colorado marketing 
area, operates a plant at Arvada, Colorado from which milk is 
disposed of in the marketing area. 


2. In May of 1964, the petitioner purchased 50,806 pounds of 
milk, at the Order 137 blend price from the Highland Dairy As- 
sociation of Utah. While said milk was being transported from 
the farms of producers to the petitioner’s plant at Arvada, Colo- 
rado, the truck transport overturned near Idaho Springs, Colo- 
rado. Most of the milk spilled along the highway and into a 
creek. The petitioner was able to salvage 9,980 pounds of said 
milk which was moved to Rocky Mountain Dairy Products Com- 
pany at Denver, Colorado, a non-pool plant. This salvage was 
reported to the Market Administrator and eventually approved 
as reported. The Market Administrator considered such move- 
ment of milk a diversion pursuant to the provisions of the Order. 
The lost portion of the milk was then reported to the Market Ad- 
ministrator as “dumped milk.” The Market Administrator dis- 
allowed the pooling of such milk and petitioner’s claimed Class 
II utilization of such milk, because the milk was never received 
at a plant. 


3. The petitioner processes and sells cream, sour cream, and 
whipping cream to certain customers which it considers as manu- 
facturers. These customers included United Airlines, The Brown 
Palace Hotel, Baur’s and Rocky Mountain Dairy Products. The 
foregoing constituted the principal customers whose purchases 
from the petitioner and the classification thereof lead to the pres- 
ent dispute. 

The cream, and whipping cream delivered to these and other 
customers were delivered in containers of either 5 gallon or quart 
capacity. 

Petitioner reported such disposition as Class III or Class II. 
Thereafter on audit the Market Administrator reclassified such 
disposition as Class I for one or all of the following reasons: 


(a) The fluid milk product did not move in bulk; 


(b) The recipient was not a commercial food processing 
establishment; and/or 
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(c) The fluid milk product was not used in food products 
prepared for consumption off the premises. 


4. The petitioner maintains its own dairy herd on its farm, 
where the herd is bred, fed and milked. Petitioner reported the 
use of skim milk for feeding its calves, and claimed a Class II or 
III utilization for such disposition. The Market Administrator 
disallowed petitioner’s claimed utilization because of insufficient 
records. 


5. The order regulating the handling of milk in the Eastern 
Colorado marketing area was issued by the Under Secretary of 
Agriculture and was fully effective November 1, 1961. 


6. Pertinent provisions of the Order effective November 1, 
1961, are as follows: 


“$ 901.7. Pool Plant 


* * * * * 


“(a) ... ‘distributing pool plant’ ... from which an 
amount equal to 50 percent or more of the total receipts of 
Grade A milk from dairy farmers... 


“$ 901.10. Producer 


“‘“Producer’ means any person . .. who produces milk 
eligible for distribution as Grade A milk in compliance 
with the fluid milk product requirements of a duly con- 
stituted health authority, whose milk is: 

(a) received at a pool plant; or 

(b) diverted from a pool plant to a non-pool plant... 


* * & * 


“§$ 901.12. Producer Milk 


“Producer milk’ means all skim milk and butterfat in milk 
produced by a producer: 

(a) With respect to receipts at a pool plant for which the 
handler operating such plant is to be responsible 
pursuant to § 901.70: 

(1) received directly from such producer; and 
(2) diverted. ... 


* * * * * 


“§ 901.14. Fluid milk product 


“ ‘Fluid milk product’ means milk, skim milk ... cream 
(sweet or sour).... 
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“§$ 901.41. 
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Classes of Utilization 


* * * * * 


“(a) Class I milk. Class I milk shall be all skim milk and 
butterfat: 


(1) 


Disposed of in the form of a fluid milk product 


“(b) Class II milk. Class II milk shall be all skim milk 
and butterfat: 


(1) Used to produce any product other than a fluid 
milk product; 

(2) Disposed of as livestock feed; 

(3) In skim milk dumped after prior notification to 
and opportunity for verification by the Market 
Administrator ; 

OEP a:-058.a 

(5) Disposed of in fluid milk products in bulk form 


to any commercial food processing establishment 
for use in food products prepared for consump- 
tion off the premises; ...” (The Order was 
amended effective July 1, 1964, 29 F.R. 7918 to 
provide for three classes of utilization. Cottage 
cheese was classified as Class II with the utiliza- } 
tions stated above in Class III.) 


7. Pertinent excerpts from the final decision of the Secretary 
of Agriculture issued August 11, 1961 (26 F.R. 7653) which pre- 
ceded the issuance of the order are as follows: 


“Plants. The minimum class prices of the order and the 
pooling of the proceeds for milk should apply to that milk 
eligible for distribution as Grade A milk in the marketing 
area which is received from dairy farmers at plants from 
which significant sales of fluid milk products are made to 
consumers on retail or wholesale routes in the marketing 
area or to plants making such sales. Accordingly, such plants 
should be defined as ‘pool plants’, the dairy farmers supply- 
ing such milk as ‘producers’ and such milk should be defined 
as ‘producer milk.’ (page 7655) ~ 


* * * * * 


“The products which should be included in Class I are those 


required by the health authorities having jurisdiction in the 
marketing area to be obtained from milk or milk products 





—EEE——— 
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from approved inspected sources. The extra cost of getting 
quality milk produced and delivered to the market in the 
conditions and quantities required makes it necessary to pro- 
vide a price for milk used as Class I substantially higher than 
for uninspected milk used for manufacturing purposes. It 
is appropriate that all of the products required to be from 
approved inspected sources be included in a single class so 
that all milk required to make such products may contribute 
uniformly to the cost of supplying the market needs for in- 
spected milk. (page 7657) 


* * * * * 


“Fluid milk products disposed of to commercial food process- 
ing establishments for use in food products prepared for 
consumption off the premises should be classified as Class II. 
There are several bakeries and other food processing plants 
which purchase fluid milk products from Eastern Colorado 
handlers for use in food products. The health authorities do 
not require such fluid milk products to be obtained from ap- 
proved sources. Therefore, for handlers to retain this outlet 


for surplus milk it should be classified as Class II.” 


CONCLUSIONS 


The findings of fact proposed by the respondent and the argu- 
ment made describe the situation involved here so clearly and 
accurately that, with very few changes, they are adopted as the 
findings herein, set out above, and the conclusions to follow. We 
have carefully considered petitioner’s brief in chief and the reply 
brief. There is little or no argument with respect to the facts. 
The difference appears to be in the application of facts to the 
provisions of the Order. 


By stipulation of the parties prior to and at the time of the 
oral hearing of May 4, paragraphs 4 and 5 of the petition were 
dismissed with prejudice. In addition, petitioner withdrew from 
controversy a portion of paragraph 1 of the petition which con- 
cerned milk salvaged by petitioner following an accident, which 
was subsequently treated as a diversion by the Market Adminis- 
trator and classified as Class II under the Order. Remaining for 


consideration in this proceeding is petitioner’s attack upon the 
Market Administrator’s application of the Order with respect to 
(1) milk lost in an accident, (2) disposition of certain fluid milk 
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products to claimed commercial food processing establishments 
and (3) the disposition of skim milk as livestock feed. 


In order to place petitioner’s attack upon the Market Adminis- 
trator’s application of the Order provisions in proper perspective 
in so far as a proceeding pursuant to section 8c(15)(A) of the 
Act is concerned, we call attention to the fact that the applicable 
statutory provisions afford a forum for adjudicating issues as to 
whether an order, or a provision thereof, or an obligation imposed 
in connection therewith is “. . . not in accordance with law” (7 
U.S.C. 608¢(15) (A)). United States v. Mills, et al., 315 F.2d 828, 
cert. denied 375 U.S. 819. Our inquiry does not encompass ques- 
tions of policy or the evaluation of the effectiveness of economic 
and marketing regulations promulgated pursuant to the Act. 
See e.g., In re Independent Milk Producer-Distributors’ Associa- 
tion, 20 A.D. 1, 18; In re Hygeia Dairy Company, 19 A.D. 257, 
273 (1960); In re Charles P. Mosby, Jr., d/b/a Cedar Grove 
Farms, 16 A.D, 1209, 1220 (1957), aff’d. S.D. Miss., Jan. 5, 1959; 


In re Clover Leaf Dairy Company, 15 A.D. 339 (1956), aff’d. 
N.D. Ind., Sept. 10, 1958. Cf. Pacific States v. White, 296 U.S. 
176, 182 (1935). 


Petitioner has the burden of proving that the Market Admin- 


istrator’s application of the provisions of the Order are not in 
accordance with law. Borden’s v. Baldwin, 293 U.S. 194, 209; 


United States v. Rock Royal Co-op, Inc., 309 U.S. 583, 567; Bailey 
Farm Dairy Company v. Jones, 61 F. Supp. 209, aff'd 157 F. 2d 
87; Wawa Dairy Farms, Inc. v. Wickard, 56 F. Supp. 67, aff'd. 
149 F. 2d 860. The petitioner has failed to sustain that burden. 
In re Boonville Farms Cooperative, Inc., 23 A.D. 383; aff'd. 
Boonville Farms Cooperative, Inc. v. Freeman (D.C. N.D. NJJ., 
1964) 23 A.D. 1330. 

With respect to the milk lost in an accident as related in pro- 
posed Finding of Fact 2, there appears to be no dispute as to the 
facts. That portion which was not salvaged went down the creek 


and the market administrator adjusted the petitioner’s report 
to exclude the lost milk from the pool. We conclude that the 
adjustment was proper because the milk never was received at 


a plant. 


The order language is quite specific on this point and contem- 
plates the receipt of producer milk at a plant for purposes of 
pricing and pooling (Findings of Fact 5 and 6). 
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The petitioner seems to put great weight on the fact that it 
had agreed to and did pay the association from whom it purchased 
the lost milk the blend price fixed by the order. However, since 
the milk was not priced and pooled under the order there was no 
requirement under the order for the petitioner to pay for the milk. 


By including the milk in the pool, and assuming it could be 
classified as Class II, the petitioner’s actual cost of the milk per 
hundredweight would be reduced to the Class II price even though 
he paid the association the blend price. As producer milk pooled 
as a Class II use the petitioner would be entitled to a credit at 
the difference between the Class II and the blend price from the 
producer-settlement fund on this milk. 


The net effect of granting the claim would be to make the 
producers of milk for the Eastern Colorado marketing area com- 
pensate the petitioner for the loss of milk. We think that it would 
be completely unreasonable to assume that the order was intended 
to compensate milk handlers in this fashion for accidental losses 
they suffered in the conduct of their business. 


Petitioner argues that the dumpage provision in the order (§$ 
901.41 (b)(3)) provides a basis for covering such a loss. How- 
ever, this section obviously contemplates a situation which occurs 


after milk is received at a plant, and which occurs as a result of 
the handler’s action. We do not agree that the “dump” provision 


covers the milk here in question. 


Petitioner relies upon Janguage in the Uniform Sales Act, which 
was in force in Colorado to demonstrate that title to the lost milk 
had passed to petitioner prior to the accident. We take no issue 


with petitioner’s interpretation of said act, as it concerns petition- 


er’s title, for the simple reason that questions of title, possession 
or ownership play no part in determining classification of milk, 
minimum prices to be paid producers, and pooling of producer 


milk. “Cf., e.g., Shawangunk Cooperative Dairies, Inc. v. Jones, 
153 F.2d 700 (2d Cir. 1946); Dairymen’s League Cooperative 


Ass’n. Inc. v. Brannan, 173 F. 2d 57 (2d Cir. 1949) ; In re Clover 
Leaf Dairy Company, 16 A.D. 286 (1957), aff'd N.D. Ind. 1958; 


In re Sterling Davis Dairy, 23 A.D. 599 (1964). Further, under 


orders regulating the handling of milk, it has been the handler at 


the initial receiving plant which has been the unit about which 
the entire administrative regulation revolves. See e.g., In re 
Clover Leaf Dairy Company, 15 A.D. 339 (1956), aff’d, N.D. 


Ind. Sept. 10, 1958 (17 A.D. 1084) ; In re Newark Milk and Cream 





AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 25 A.D, 1418 





Co., 18 A.D. 211 (1959), aff’d, 287 F.2d 681 (3d Cir. 1961).” In 
re Adamson Dairy, Inc., 24 A.D. 749, 752. 


Further as the Judicial Officer stated in In re Windham Cream- 
ery, Inc., 20 A.D. 695, 710, aff'd 230 F. Supp. 682, (D.N.J. 1964), 
350 F. 2d 978 (3d Cir. 1965) cert. den. 382 U.S. 979. 


“But more important, physical, and not mere constructive, de- 
livery is determinative under the order. It has been held that even 


a transfer of possession or title to a purchaser and a constructive 


transfer of possession to a bailee for the purchaser did not con- 
stitute delivery to such purchaser under Order No. 27, as amend- 
ed. Dairymen’s League Cooperative Ass’n, Inc. v. Brannan, 
supra, at p. 63; In re Champlain Creameries, Inc., 16 A.D. 179 
(1957). A fortieri, an order or instruction by the American Ex- 


port Lines, Inc., for the transportation or shipment of milk prod- 
ucts purchased by it to its ships in New York Harbor made from 
its office in New Jersey did not constitute delivery to a purchaser 


in New Jersey. A physical delivery to the purchaser at his place 


of disposition or utilization has been deemed necessary in the 
administration of the order to meet the requirement of the phrase 
in issue. In re Champlain Creameries, Inc., supra, at p. 184. Such 
long-established administrative construction is entitled to great 
weight. See e.g., Queensboro Farms Products, Inc. v. Wickard, 
187 F. 2d 969, 980 (2d Cir. 1943) ; Shapiro v. United States, 335 


U.S. 1 (1948); Perkind v. Endicott Johnson Corporation et al., 
128 F.2d 208, 220-23 (2d Cir. 1942), aff’d 317 U.S. 501 (19438).” 


The basis for classifying cream under Order No. 137 is found 
in section 901.41 (Finding of Fact 6). Cream is defined as a fluid 
milk product (section 901.14) and when skim milk and butterfat 
are disposed of in the form of a fluid milk product, in this case 
cream, it is classified as Class I (sec. 901.41(a) (1)), except where 
another classification is specified such as in section 901.41 (b) (5). 
The petitioner’s claim for Class II or III classification is based 
on this latter provision which reads as follows: “(5) disposed of 
in fluid milk products in bulk form to any commercial food proc- 
essing establishment for use in food products prepared for con- 
sumption off the premises.” (This provision was changed in some 
respects effective December 1, 1965, 30 F.R. 13767, and its appli- 
cation and interpretation does not appear to be questioned here.) 


In order for cream to be classified as Class II pursuant to section 
901.41(b) (5) there are three prerequisite conditions: it must (1) 
move “in bulk,” (2) the recipient must be a “commercial food 
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processing establishment,” and (3) it must be used in food prod- 
ucts prepared for consumption off the premises. In order for the 
disposition to be classified as Class II each of these three prereq- 


uisites must be met. 


The Market Administrator, in determining what constituted a 
commercial food processor, as that term is used in the Order, 
relied on the decision issued by the Secretary which preceded the 


issuance of the Order. (Finding of Fact No. 7.) 


In light of the Secretary’s decision the Market Administrator 
correctly classified transfers in bulk as Class II pursuant to sec- 
tion 901.41(b) (5) of the Order. See Finding of Fact No. 6. 


The Market Administrator denied the Class II classification of 


petitioner’s dispositions to United Airlines on the basis that the 
portion moving in quart containers was not “in bulk” and that the 
remainder was not to a commercial food processor who could ob- 
tain fluid milk products from unapproved sources. 


The dispositions to the Brown Palace Hotel were classified as 


Class I on the dual basis of nonbulk containers (one quart) and 
the fact that the hotel was not a commercial food processor which 
could use fluid milk products from unapproved sources. Either of 


the two would be adequate to sustain the Class I reclassification. 
The reclassification on movements of cream to Baur’s was on the 
same basis. 


The transfer of cream to Rocky Mountain Dairy Products was 
classified as Class I on the basis that the quart containers in which 
it moved did not constitute a bulk disposition. The reported Class 
II dispositions of cream to commercial food processors were re- 
classified on the basis of the Order and after consultation with 
health officials and an investigation as to the status of the cus- 
tomer as a “commercial food processor”. We might add that the 
Market Administrator did not as stated on page 5, paragraph (3), 
of petitioner’s brief determine “That as to all of said customers 
with the possible exception of Rocky Mountain Dairy Products 
Company the products were not prepared for consumption off the 
premises.” It was not necessary to make such a determination 
after failure to meet the “bulk” standard had already given a firm 
basis for reclassification. 


The application of petitioner’s definition of the word “premises,” 
appearing on page 15 of its brief, in construing section 901.41 (b) 
(5) of the Order would bolster the Market Administrator’s re- 
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classification of petitioner’s cream disposition. With the excep- 
tion of United Airlines all of petitioner’s customers have facilities 
for consumption of food products in the same building where the 
cream is received—including Rocky Mountain which operates a 
soda fountain on the premises. 


The petitioner did not offer any evidence to disprove the find- 
ings of the Market Administrator as to the reasons for reclassi- 
fication. The only issue is whether the triple standard used by 
the Market Administrator is in accordance with the Order. It is 
our conclusion that the basis for the Market Administrator’s 
reclassification of petitioner’s disposition of cream products is in 
accordance with the provisions of the Order. 


The Order classifies as a general rule disposition of fluid milk 
products as Class I. An exception to that general rule is the Class 
II classification of fluid milk products in bulk to commercial food 
processing establishments. We rely upon the exception to avoid 
Class I classification under the eeneral rule. Where an exception 
exists it is to be strictly construed and a person relying on an 
exception must demonstrate that the facts relied on by him are 
within the strictly construed terms of the exception. See Trade 
Commission v. Morton Salt Co., 334 U.S. 37, 44-45; Baldwin v. 
G.A.F. Seelig, 294 U.S. 511, 523; Schlemmen v. Buffalo, Ro- 
chester, etc., Ry., 205 U.S. 1, 10. 


“Since the Secretary was not required by the Act to create 
any such exception, he had a wide discretion as to the manner 
in which he contrived it.” Queensboro Farms Products v. 
Wickard, 137 F.2d 969, 980 (C.A. 2). 


On many other occasions the courts have held that specific 
provisions of regulatory milk orders are highly technical and 
must be strictly complied with. When duly promulgated the 
regulatory order has the force and effect of law just as if its 
provisions were embodied in the Act. Dairymen’s League Co-Op. 
v. Brennan, 173 F. 2d 57, 65 (C.A. 2). An order cannot be 
changed or dispensation therefrom granted in this proceeding 
merely because of so-called “hardship” or because of a handler’s 
inadvertence in failing to claim a right or pYivilege thereunder. 
“Substantial” compliance with order provisions is not enough. 
In Saugooit Valley Farmers Cooperative, Inc. v. Wickard, 45 F. 
Supp. 104 (N.D. N.Y. 1942) and in Yogt’s Dairies, Inc. v. Wick- 
ard, 45 F. Supp. 94 (N.D. N.Y. 1942), the courts refused to order 
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a privileged Class II-B storage cream classification where all the 
conditions for such classification were not met regardless of the 
reasons for noncompliance with one of the conditions laid down. 
See also In re Breakstone Bros., Inc., 5 A.D. 64 (1946), and in the 
matter of Breakstone Bros., Inc., 1 A.D. 26 (1942). There is no 
merit to the contention that the conditioning of a privilege to 
claim Class II utilization constitutes a forfeiture of the individ- 
ual’s rights when the alleged right is only a privilege granted by 
the order. 


We think it evident from statements in the record by petition- 
er’s witnesses, that the petitioner exercised its own independent 
judgment—without regard to the provisions of the Order—when 
reporting a Class II utilization of cream products. 


Finally, in its brief petitioner seems to assert that the Market 
Administrator failed to give petitioner a hearing before making 
his rulings. Such is not required. In re Gem Dairy, 23 A.D. 18, 
31 aff'd. United States v. Fred A. Brown, et al., 23 A.D. 1323 (D. 
Colo. 1964), In re Owen Dairy Company, Inc., 24 A.D. 1171, 1176. 


Nor is it incumbent upon the Market Administrator to initiate 
rule making proceedings. Under the Department’s Rules of Prac- 
tice (7 CFR Part 900, sections 900.1-900.18) any interested person 
may file application with the Department for a rule making 
proceeding. Sec. 900.3. 


The petitioner alleges that the Market Administrator incor- 
rectly disallowed dispositions of skim milk reported as a Class II 
disposition for livestock feed, i.e., used in feeding its calves main- 
tained on its farm. In this instance, the Market Administrator 
was unable to verify this reported disposition from the records 
kept by the handler. 


Petitioner’s witnesses in response to the questions regarding 
records that would apply to this calf feed stated that no records 
were kept or maintained, that they were written up at the end of 
the month and reported. 


Here the issue is very simple. The petitioner reported certain 
usage of skim milk as livestock feed. The Market Administrator 
found no records from which he could verify the reported usage. 
In addition, other factors present at the time, e.g., petitioner’s 
failure to report its milk powder usage, among other things, 
necessitated the action taken by the Market Administrator. 
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It is petitioner’s responsibility to keep and make available 
records that will allow the Market Administrator to substantiate 
reported data. If the petitioner is to prove that the Market Ad- 
ministrator acted in error in disallowing the reported usage, it 
must show that records were available to the Market Adminis- 
trator from which it was possible to verify the reported disposi- 
tion. This petitioner did not do. On the contrary, the hearing 
record demonstrates the lack of sufficient records to verify peti- 
tioner’s reported calf feed disposition. See In re Newark Milk and 
Cream Co., 18 A.D. 211, aff'd Newark Milk and Cream Co. v. 
Benson, 287 F. 2d 681 (3d Cir. 1961). 


For the reasons set forth herein the relief requested by peti- 
tioner should be denied and the petition should be dismissed. 


All contentions of the parties presented for the record have 
been considered and whether or not specifically mentioned herein, 
any suggestions, requests, etc., inconsistent with this decision are 


denied. 


PROPOSED ORDER 


In view of the foregoing, the relief requested by petitioner is 
denied and the petition is dismissed. 
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(No. 10,929) 


In re WILLARD E. PLATT et al. CEA Docket No. 112. Decided 
December 14, 1966. 


False entries—Burden of proof re Oliver M. Hibberd—Dismissal 
of complaint re F & G Commodities 


In absence of proof as to respondent Hibberd’s consent to false entries on 
trading cards of other floor brokers complaint against him dismissed. 
Complaint against F & G Commodities also dismissed as partnership 
out of existence and entry of order imposing sanctions would serve no 
useful purpose. 


Mr. Earl L. Saunders for Commodity Exchange Authority. 
Mr. Robert P. Howington, Jr., of Pope, Ballard, Uriell, Kennedy, Shep- 
ard & Fowle, of Chicago, IIl., for respondent Oliver M. Hibberd. 
Mr. Jack W. Bain, Referee. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. 1 et seq.), instituted by a complaint is- 
sued by an Assistant Secretary of Agriculture. The complaint 
names seven respondents, five individuals and two partnerships. 


Prior to hearing, respondents Frey, Platt, Gatlin and Ralph N. 
Peters & Co. filed separate stipulations in which each of these 


respondents admitted substantially the facts alleged against the 


particular respondent, waived hearing, and consented to the entry 


of an order imposing sanctions, and such orders were entered (24 
A.D. 93, 97, 102, 105) terminating the proceeding as against these 
four respondents. After hearing in this matter, respondent Shea 


similarly consented to the entry of an order imposing sanctions 
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against him. Such an order was issued April 11, 1966 (25 A.D. 
463) terminating the proceeding as to respondent Shea. 


Respondent F & G Commodities withdrew an answer to the 
complaint previously filed and is considered to be in default here- 
in. The referee accordingly filed his report pursuant to section 
0.9 (c) of the rules of practice (17 CFR 0.9 (c)) recommending 
the entry of a default order imposing sanctions against F & G 
Commodities. No exceptions to such report were filed. 


Respondent Hibberd, the only remaining respondent herein 
who is actively contesting the charges set forth in the complaint, 
is a registered floor broker under the act and a member of the 
Chicago Board of Trade. The proceeding insofar as it relates to 
this respondent is concerned with transactions in May 1963 soy- 
bean oil futures on the Chicago Board of Trade on December 18, 
1962. The complaint alleges, in part, that respondent Hibberd 
consented to false entries on the trading cards of two other floor 
brokers and that this respondent thereby reported false informa- 
tion to two futures commission merchants and clearing members 
of the Chicago Board of Trade, which false information became 
a part of the records of such firms, in willful violation of section 
4b of the act (7 U.S.C. 6b) by respondent Hibberd. Respondent 
Hibberd filed an answer in which most of the principal allegations 
of the complaint are denied. Respondent Hibberd does admit that 
one of the transactions in question was executed in the manner 
described in the complaint. 


An oral hearing was held in Chicago, Illinois, October 13 and 
14, 1965, before Jack W. Bain, Office of Hearing Examiners, 
United States Department of Agriculture. At the hearing, re- 
spondent Hibberd was represented by Robert P. Howington, Jr., 
of Pope, Ballard, Uriell, Kennedy, Shepard and Fowle, Attorneys 
at Law, Chicago, Illinois, and complainant was represented by 
Earl L. Saunders, Office of the General Counsel, United States 
Department of Agriculture. After the hearing, the parties filed 
briefs. On September 16, 1966, the referee filed a report recom- 
mending that the complaint be dismissed as to respondent Hib- 
berd. Complainant filed exceptions to the referee’s report and 


counsel for respondent Hibberd filed a brief ‘In opposition to com- 
plainant’s exceptions. 
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FINDINGS OF FACT 


1. The Board of Trade of the City of Chicago, also called here- 
in the Chicago Board of Trade or the exchange, was at all times 
material herein a duly designated contract market under the act. 


2. Respondent, Oliver M. Hibberd, is an individual whose busi- 
ness address is 141 West Jackson Boulevard, Chicago, Illinois. 
Respondent is now and was at all times material herein a regis- 


tered floor broker under the act and a member of the Chicago 
Board of Trade. 


3. Transactions in futures on the Chicago Board of Trade are 
executed on the trading floor between floor brokers or traders who 
are members of the exchange. In each such transaction, each floor 
broker or trader acts for the clearing member of the exchange 
who is to clear such transaction as a principal with the clearing 
house of the exchange. When a transaction in futures on the 
exchange is cleared with the clearing house of the exchange, the 
clearing house is substituted as the buyer from the seller and the 
seller to the buyer. A transaction in futures on the Chicago Board 
of Trade is initially recorded on the respective trading cards of 
the floor brokers or traders who execute the transaction. Each 
floor broker or trader lists all of his transactions on his trading 
cards. Each trading card bears the name of the executing floor 
broker or trader, or some indication thereof. Purchases are en- 
tered on one side of the card and sales on the reverse side. With 
respect to each transaction recorded thereon, the trading card 
shows the date, commodity, the quantity bought or sold, the 
future, the price, and the name of the clearing member which 
is the other principal to the trade. The name of the opposite 
clearing member is obtained from the opposite executing floor 
broker or trader at the time the transaction is executed. On the 
date of the transactions involved herein, the trading card may or 
may not have indicated the name of the opposite floor broker or 
trader. 


4. From time to time throughout each trading session on the 
exchange trading cards are turned over by each floor broker or 
trader to the clearing member whom he represented in the trades 
listed on such cards and by whom these trades are to be cleared 
through the clearing house of the exchange. The trading cards 
are kept by the clearing member as a part of its records and as a 
record of the floor broker or trader. The trading cards constitute 
the original record of the trades listed thereon and the informa- 
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tion on the trading cards is transcribed into the street book, which 
is a permanent record of the clearing member. At the time of the 
transactions involved herein, the trading cards were used by the 
clearing member as the basis for preparing check slips used to 
confirm its trades with the opposite clearing member with whom 
such trades were made and were to be cleared. These check slips 
showed the date, commodity, quantity, future, price and name 
of the opposite clearing member, and were sent to the clearing 
house of the exchange which in turn forwarded them to the re- 
spective clearing members with whom the transactions were 
shown on such slips as having been made. In the event the clear- 
ing member shown on a particular check slip as the opposite 
clearing member had no record of the trade shown on the check 
slip, it so notified the clearing member which had prepared the 
check slip and the latter clearing member would attempt to locate 
the opposite clearing member with whom the trade had actually 
been made and with whom it was to be cleared. Upon locating the 
clearing member who acknowledged having made the trade, the 
clearing member who prepared the check slip was in a position to 
clear the trade and would correct its records so as to show the 
name of the opposite clearing member who acknowledged having 
had the trade made on its behalf. 


5. The transactions involved herein relate to contracts for the 
purchase or sale of May 1963 soybean oil futures on the Chicago 
Board of Trade. Such contracts could have been used for (a) 
hedging transactions in interstate commerce in soybean oil or 
the products or byproducts thereof, or (b) determining the price 
basis of transactions in interstate commerce in soybean oil, or 
(c) delivering soybean oil sold, shipped, or received in interstate 
commerce for the fulfillment of such futures contracts. A soybean 
oil futures contract on the Chicago Board of Trade calls for the 
delivery of one tank car of 60,000 pounds of soybean oil. 


6. Hayden, Stone & Co. Incorporated, A. E. Staley Manufactur- 
ing Co., John E. Brennan & Co. and F & G Commodities were at 
all times mentioned herein registered futures commission mer- 


chants under the act and clearing members of the Chicago Board 
of Trade. 7 


7. On December 18, 1962, respondent Hibberd, acting in part 


as floor broker for A. E. Staley Manufacturing Co. and in part for 
his own account carried with John E. Brennan & Co., purchased 
on the floor of the exchange 17 cars of May 1963 soybean oil 
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futures at a price of 8.94 cents per pound from Patrick M. Shea, 
who was acting in the capacity of floor broker for Hayden, Stone 
& Co. Incorporated. With respect to the above-described trans- 
action, Hibberd recorded on a trading card which he turned in 
to A. E. Staley Manufacturing Co. the purchase of 12 cars from 
Hayden, Stone as opposite clearing member, and recorded on a 
trading card which he turned in to John E. Brennan & Co. the 
purchase of 5 cars from Hayden, Stone as opposite clearing mem- 
ber. With respect to the above-described transaction, respondent 
Shea recorded on his trading card the name “Staley” as the name 
of the opposite clearing member and the initials “OH” as the 
initials of the opposite executing floor broker. 


8. On December 18, 1962, after the 17-car transaction referred 
to in Finding of Fact 7 was executed between respondents Hibberd 
and Shea, another floor broker, Willard E. Platt, made a fictitious 
purchase and a fictitious sale of 17 cars of May 1963 soybean oil 
futures. Such fictitious purchase and sale were accomplished in 
the following manner: (1) Platt made entries on a trading card 
which purported to show a sale of 12 cars of May 1963 soybean 
oil futures at a price of 8.94 cents per pound to A. E. Staley 
Manufacturing Co. as opposite clearing member, and a sale of 
5 cars of the same future at the same price to John E. Brennan 
& Co. as opposite clearing member, and delivered such trading 
card to F & G Commodities, the clearing member which Platt 
represented; (2) Platt made entries on another trading card 
which purported to show a purchase of 17 cars of May 1963 
soybean oil futures at a price of 8.94 cents per pound from Hayden, 
Stone & Co. Incorporated as opposite clearing member, and de- 
livered such trading card to F & G Commodities; and (3) Shea 
altered the entries on his trading card pertaining to the 17-car 
transaction between him and Hibberd, referred to in Finding of 
Fact 7, to purport to show that F & G Commodities was the name 
of the opposite clearing member with whom the 17-car transaction 
Was made and that “BP” were the initials of the opposite execut- 
ing floor broker in such transaction, and delivered such card to 
Hayden, Stone & Co. Incorporated, the clearing member which 
Shea represented. Based on the information which Shea so re- 
ported, Hayden, Stone recorded the 17-car transaction in its street 
book as having been made with F & G Commodities as opposite 


clearing member, and cleared such transaction through the clear- 
ing house of the exchange with F & G Commodities as opposite 
clearing member. 
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9. Based on the information which respondent Hibberd reported 
on his trading card referred to in Finding of Fact 7 which he 
turned in to A. E. Staley Manufacturing Co., this firm showed in 
its street book that its 12-car purchase was made from Hayden, 
Stone as opposite clearing member, and sent a check slip through 
the exchange clearing house to Hayden, Stone to confirm such 
purchase. Based on the information which respondent Hibberd 
reported on his trading card referred to in Finding of Fact 7 which 
he turned in to John E. Brennan & Co., this firm showed in its 
street book that its 5-car purchase was made from Hayden, Stone 
as opposite clearing member, and sent a check slip through the 
exchange clearing house to Hayden, Stone to confirm such pur- 
chase. Hayden, Stone had no record of the 12-car trade with A. 
E. Staley Manufacturing Co. or the 5-car trade with John E. 
Brennan & Co., and Hayden, Stone, therefore, refused to acknowl- 
edge having made these trades. Thereafter, A. E. Staley Manufac- 
turing Co. received a check slip from F & G Commodities pur- 
porting to show that F & G Commodities was the opposite clear- 
ing member with whom A. E. Staley Manufacturing Co. made 
the 12-car trade, and John E. Brennan & Co. received a check 
slip from F & G Commodities purporting to show that F & G 
Commodities was the opposite clearing member with whom John 
E. Brennan & Co. made the 5-car trade. In these circumstances, 
A. E. Staley Manufacturing Co. and John E. Brennan & Co. be- 
lieved that respondent Hibberd had incorrectly reported Hayden, 
Stone as the name of the opposite clearing member, and that F & 
G Commodities was the opposite clearing member with whom 
their trades had been made. Accordingly, A. E. Staley Manufac- 
turing Co. changed its street book to show its 12-car purchase as 
having been made from F & G Commodities, and cleared such 
purchase through the clearing house of the exchange with F & 
G Commodities as opposite clearing member; and John E. Bren- 
nan & Co. changed its street book to show its 5-car purchase as 
having been made with F & G Commodities, and cleared such 
purchase through the clearing house of the exchange with F & 
G Commodities as opposite clearing member. John E. Brennan 
& Co. changed the entry on Hibberd’s trading card from Hayden, 
Stone & Co. Incorporated to F & G Commodities, and A. E. Staley 
Manufacturing Co. changed the entry on Hibberd’s trading card 
on the instructions of an employee of complainant from Hayden, 
Stone & Co. Incorporated to F & G Commodities. Respondent 
Hibberd was not informed of these changes on his trading cards 
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until after an April 1, 1963 interview with employees of com- 
plainant. 


CONCLUSIONS 


The complaint herein alleges, in effect, in paragraph XII there- 
of with respect to respondent Oliver M. Hibberd that he con- 
sented to false entries on the trading cards of other floor brokers, 
Platt and Shea, and that Hibberd, by reason of such consent, re- 
ported or caused to be reported false information to 2 futures 
commission merchants and clearing members of the Chicago Board 
of Trade, which false information became a part of the records 
of such firms. It is further alleged in the complaint that respond- 
ent Hibberd “caused false records to be entered and made false 
reports in connection with the execution of commodity futures 
transactions and deceived the persons from whom the orders for 
such transactions had been received, in willful violation of sec- 
tion 4b of the act (7 U.S.C. § 6b)” by reason of the matters set 
forth in paragraph XII thereof. It is clear that the charges 
against Hibberd rest upon his alleged consent to the action of 
Platt and Shea and that complainant has the burden of establish- 
ing such consent in this proceeding. The hearing examiner, who 
was in a position to observe the demeanor of respondent Hibberd, 
failed to find the necessary consent on the part of this respondent. 
Cf., e.g., Great Western Food Distributors v. Brannan, 201 F.2d 
476, 479 (7th Cir. 1953), cert. denied 345 U.S. 997 (1953) ; Ohio 
Associated Tel. Co. v. National Labor Relations Board, 192 F.2d 
664, 668 (6th Cir. 1951) ; In re Daniel J. Shelley, John M. Rowley, 
and Sam H. La Mantia, 22 A.D. 8 (1963). Nor do we find such 
consent. 


The record contains no direct evidence of consent by Hibberd 
to the questioned entries made on the trading cards of Platt and 
Shea, but, rather, to the contrary, contains a denial by Hibberd 
of any such consent. Moreover, Hibberd further testified that he 
did not even have a conversation with anyone in connection with 
a change of the opposite clearing member in his trade with Shea. 
Further, it is highly significant, it seems to us, that Hibberd’s 
trading cards correctly reflected his transaction with Shea when 
they were submitted to the 2 futures commission merchants on 
whose behalf or through whom Hibberd made the trades. If, as 
complainant contends in another connection, Hibberd, Shea and 
Platt wanted to be certain that the trades in question would 
be cleared, it is thought that Hibberd would have changed the 
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name of the opposite clearing members listed on his own trading 
cards, as was done by Shea. 


Complainant basically relies upon two matters which tend to 
support the contention that Hibberd consented to the entries in 
question. First, during an interview between this respondent and 
employees of complainant on April 1, 1963, respondent stated 
that he had to assume that Shea would not have made the change 
on Shea’s trading card with respect to the opposite clearing firm 
unless Hibberd had instructed him to do so or had approved of 
such change. Of course, such statement was made by Hibberd 
with no recollection of the particular transaction and before he 
learned that the alterations on his own trading cards were not 
made by him. These factors considerably lessen the probative 
value of Hibberd’s statement made April 1, 1963. He appears, 
however, to have repeated this statement at the hearing in this 
proceeding. It is difficult, however, to understand why Hibberd’s 
consent would be necessary to effectuate the clearing of the trades 
in issue. The futures commission merchants involved apparently 
do not customarily check, and did not do so here, with the broker 
who made the trade when there is merely a discrepancy in the 
name of the opposite clearing member on the trading card sub- 
mitted to them and when another clearing member is then avail- 
able to clear the trade. 


Also, complainant contends that Platt would not have known 
the names of the clearing members for whom Hibberd was acting 
in the transaction involved herein unless such information was 
furnished by Hibberd to Platt. This is, of course, speculation and 
surmise and counsel for Hibberd has pointed out other ways Platt 
might have gotten such information. While we believe that com- 
plainant’s contention has some merit, it is not of sufficient proba- 
tive value, standing alone, to establish consent by Hibberd to the 
entries on Platt’s trading cards. 


We conclude not that respondent Hibberd did not consent to 
the action of Platt and Shea but that complainant has failed to 
establish that Hibberd did so. Accordingly, the complaint should 
be dismissed as to this respondent.' 


<4. 





1, The complaint should also be dismissed as to respondent F & G Commodities which at the 
time of the transactions involved herein was a partnership whose address was 141 West Jackson 
Boulevard, Chicago, Illinois. This partnership apparently ceased doing business as a clearing 
member of the Chicago Board of Trade upon the death of one of its two members quite some 
time ago and has not been in existence for a considerable period. Under the circumstances, no 
useful purpose can be served by the entry of the order recommended by the referee. 
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ORDER 
The complaint as to Oliver M. Hibberd is hereby dismissed. 
The complaint as to F & G Commodities is hereby dismissed. 


A copy of this decision and order shall be served upon each of 
the parties and upon each contract market. 
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Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased, failing to pay when due the 
full purchase price of such livestock, failing to remit shippers’ proceeds, 
failing to issue accounts of sale, issuing insufficient funds consignment 
proceeds checks, engaging in business under the act without the required 
bond, is ordered to establish a separate bank account for shippers’ pro- 
ceeds and to keep records that fully disclose all transactions in his busi- 
ness under the act and is suspended as a registrant for 30 days and 
thereafter until no longer insolvent. 


Miss Eva S. Reifenberg for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on October 19, 1966, by the Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging respondent with vio- 
lations of the Act and the regulations promulgated thereunder 
(9 CFR 201.1 et seq.), hereinafter referred to as the regulations, 
and charging that respondent’s financial condition does not meet 
the requirements of the Act. 


Respondent filed an answer on November 7, 1966, in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order, with findings and conclusions, for 
the purpose of this proceeding only, based on all allegations 
contained in the complaint. Complainant has filed a recommenda- 
tion that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The Eastern Indiana Livestock Auction stockyard, Ridge- 
ville, Indiana, the Russell White Sale Barn stockyard, Brookville, 
Indiana; and the Garrard County Stockyards Co. stockyard, Lan- 
caster, Kentucky, are now and were at all times material herein 
posted stockyards subject to the provisions of the Act. 


2. (a) Roy C. Staggs, hereinafter referred to as the respond- 
ent, is an individual residing at Route + 1, Dunkirk, Indiana. 
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(b) Respondent, at all times material herein, was (1) doing 
business as the Eastern Indiana Livestock Auction at 306 Camden 
Street, Ridgeville, Indiana and (2) engaged in the business of 
selling livestock in commerce on a commission basis. 


(c) Respondent, at all times material herein, was registered 
with the Secretary of Agriculture as a market agency to sell live- 
stock in commerce. 


(d) Respondent, at all times material herein, was engaged 
in the business of buying and selling livestock in commerce for 
his own account. 


3. Respondent’s current liabilities exceed his current assets. 
As of August 12, 1966, respondent’s current liabilities exceeded 
his current assets by approximately $10,000. 


4. At all times material herein, notwithstanding the require- 
ments under the Act and the regulations, respondent did not have 
a reasonable bond or its equivalent to secure performance of obli- 
gations incurred in connection with his livestock purchases in 
commerce as a dealer. 


5. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce and failed to pay the full purchase 
price of such livestock. 


Posted Stockyard Date Number of Head 

Where Purchased 1966 Amount of Livestock 
Russell White Sale Barn July 20 $1,330.41 9 
Russell White Sale Barn August 3 $1,016.55 15 
Garrard County Stockyards August 5 $1,194.98 14 

Co. 


6. Respondent, in connection with his operations as a dealer, on 
or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce, and in purported payment therefor 
issued checks which were returned unpaid by the banks upon 
which they were drawn because respondent did not have sufficient 
funds on deposit in the accounts upon which such checks were 
drawn: 


= 


Date of 

Purchase Date of No. of Head Posted Stockyard Amount of 
1966 Check of Livestock Where Purchased Check 

August 3 August 3 15 Russell White Sale Barn $1,016.55 

August 5 August 5 14 Garrard County Stock- $1,194.98 


yards Co. 











| 
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7. Respondent, at the Eastern Indiana Livestock Auction stock- 
yard, during the period from June 13, 1966 through August 8, 
1966, sold livestock consigned to him for sale on a commission 
basis and, in connection with such sales, failed to transmit or 
deliver to the consignors for whose account the livestock was 
sold, written accounts of sale showing the names of the pur- 
chasers to whom respondent sold the livestock. 


8. Respondent, at the Eastern Indiana Livestock Auction stock- 
yard, during the period from around June 13, 1966, through Au- 
gust 8, 1966, sold livestock consigned to him for sale on a com- 
mission basis and, in connection with 32 of such sales, failed to 
remit to the consignors of the livestock, by the close of the next 
business day after the sale thereof, the net proceeds from such 
sales, a total sum of $11,359.61. 


9. Respondent, in connection with the 32 livestock sales re- 
ferred to in Finding of Fact number 8 supra, and in purported 
payment of the net proceeds of sale, issued to the consignors of 
the livestock checks, in the total amount of $11,359.61, which were 
returned unpaid by the banks upon which they were drawn be- 
cause respondent did not have sufficient funds on deposit in the 
accounts upon which such checks were drawn. 


10. Respondent, during the period from around June 1, 1966, 
through August 8, 1966, and in the course and conduct of his 
business as a market agency at the Eastern Indiana Livestock 
Auction stockyard, failed to deposit the gross proceeds received 
from the sale of livestock on a commission basis in a separate 
bank account designated as “Custodial Account for Shippers’ 
Proceeds” or by a similar identifying designation. 


11. Respondent, during the period from July 1, 1966 to August 
8, 1966, failed to keep accounts, records, and memoranda that 
fully and correctly disclosed all transactions involved in respond- 
ent’s operations as a market agency and dealer in that respondent 
during said period (1) did not have (a) a general ledger of ac- 
counts showing assets, liabilities, income, expenses, and net 
worth, (b) a cash receipts and disbursements journal, (c) an 
accounts receivable ledger, (d) an accounts payable ledger, (e) a 
record of all checks issued, and (f) a record or list of outstanding 
checks; and (2) did not make or make and retain monthly recon- 
ciliations of his bank accounts. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact number 3 
hereof, respondent is insolvent within the meaning of the Act 
(7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact number 4 
hereof, respondent has violated section 312(a) of the Act (7 
U.S.C. 213(a)) and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


By reason of the facts set forth in Finding of Fact number 5 
hereof, respondent has willfully violated section 312(a) of the 
Act (7 U.S.C. 213(a)) and section 201.43(b) of the regulations (9 
CFR 201.43(b)). 


By reason of the facts set forth in Finding of Fact number 6 
hereof, respondent has willfully violated section 312(a) of the 
Act (7 U.S.C. 213(a)). 


By reason of the facts set forth in Finding of Fact number 7 
hereof, respondent has willfully violated sections 307 and 312(a) 
of the Act (7 U.S.C. 208, 213(a)) and section 201.43(a) of the 
regulations (9 CFR 201.43(a)). 


By reason of the facts set forth in Finding of Fact number 8 
hereof, respondent has willfully violated sections 307 and 312(a) 
of the Act (7 U.S.C. 208, 213(a)) and section 201.43(a) of the 
regulations (9 CFR 201.43(a)). 


By reason of the facts set forth in Finding of Fact number 9 
hereof, respondent has willfully violated sections 307 and 312(a) 
of the Act (7 U.S.C. 208, 213(a)). 


By reason of the facts set forth in Finding of Fact number 10 
hereof, respondent has violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)) and section 201.42 of the regulations 
(9 CFR 201.42). 


By reason of the facts set forth in Finding of Fact number 11 


hereof, respondent has violated section 401 of the Act (7 U.S.C. 
221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 
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ORDER 


Respondent, in connection with his operations as a dealer and 
as a market agency, shall cease and desist from: (1) issuing 
checks in payment for livestock purchased without having and 
maintaining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks; (2) failing to pay, 
when due, the full purchase price for livestock purchased; (3) 
failing to remit to the consignors or other persons entitled thereto 
the net proceeds due to them from the sale of consigned livestock, 
in conformity with section 201.43(a) of the regulations; (4) 
failing to transmit or deliver to the consignors of livestock or to 
other persons entitled thereto, true written accounts of sale show- 
ing the names of the purchasers to whom the consigned livestock 
was sold by respondent and showing such other facts as may be 
necessary to complete the account and show fully the true nature 
of the transaction, in conformity with section 201.43(a) of the 
regulations; and (5) issuing checks to any person in payment 
of the net proceeds resulting from the sale of consigned livestock 
when respondent knows or has reason to know that such checks 
will not be honored when presented for payment at the bank 
upon which they are drawn. 


Respondent shall also cease and desist from engaging in busi- 
ness in commerce in any capacity for which bonding is required 
under the Act and the regulations without maintaining a reason- 
able bond or its equivalent, as required under the Act and the 
regulations. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis in a 
separate bank account designated as “Custodial Account for Ship- 
pers’ Proceeds,” or by some similar identifying designation. Such 
account shall be drawn on only for payment of the net proceeds 
due the consignors or other persons whom respondent has knowl- 
edge are entitled thereto, and to obtain therefrom the sums due 
respondent as compensation for his services, and for payment of 
lawful marketing charges. Respondent shall make deposits in 
said account of amounts equal to any proceeds receivable from the 
sale of consigned livestock that are not received by respondent 
within three days of the sale of the livestock. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in his 
operations as a market agency and dealer in commerce, including 
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(a) a general ledger of accounts showing assets, liabilities, income, 


expenses and net worth, (b) a cash receipts and disbursements 
journal, (c) an accounts receivable ledger, (d) an accounts payable 
ledger, (e) a record of all checks issued, (f) a record or list of 


outstanding checks, (g) monthly reconciliations of his bank 
accounts. Respondent’s accounts and records shall at all times 


disclose (1) the amounts due and payable from respondent’s 
custodial account for shippers’ proceeds, (2) the identity of the 


consignors or other persons whom respondent has knowledge are 
entitled to funds in such account and (3) the disposition and han- 
dling of the funds in such account. 

Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until he demonstrates that he 


is no longer insolvent. When respondent demonstrates that he is 
no longer insolvent, a supplemental order will be issued in this 


proceeding terminating such suspension after the 30 day period. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 10,931) 


In re LouIs B. CHERRY, d/b/a DINUBA MEAT PACKING COMPANY. 
P&S Docket No. 3690. Decided December 6, 1966. 


Packer—Failure to pay when due—Cease and desist—Consent 





Respondent consented to the issuance of an order requiring him to cease and 
desist from failing to pay when due the full purchase price of livestock 
purchased in commerce. 


Mr. Garrett N. Wyss for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer. 





PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 


plaint and notice of hearing filed on May 23, 1966 by the Director, 
Packers and Stockyards Division, Consumer and Marketing 





* 
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Service, United States Department of Agriculture, charging re- 
spondent with violations of the Act, and the regulations there- 
under (9 CFR 201.1 et seq.). 

Respondent filed an answer on September 29, 1966, in which 
he admits the jurisdictional allegations of the complaint and 
notice of hearing, neither admits nor denies the remaining allega- 


tions, waives oral hearing and the report of the Hearing Ex- 
aminer, and consents to the issuance of a specified order, with 


findings and conclusions, for the purpose of this proceeding only, 


based on all allegations contained in the complaint and notice of 
hearing. Complainant has recommended that the order consented 
to by respondent be issued. 


FINDINGS OF FACT 

1. Respondent Louis B. Cherry is an individual d/b/a Dinuba 
Meat Packing Company, with a place of business at Avenue 384 
and Road 108, Dinuba, California, post office address P. 0. Box 
515. Respondent is now and was at all times material herein 
engaged in the business of buying livestock in commerce for pur- 
poses of slaughter and hence is now and was at all times material 
herein a packer within the meaning of that term as used in the 
Act and subject to the provisions of the Act. 


2. The following livestock markets, hereinafter referred to as 
the stockyards, were at all times material herein posted stock- 
yards subject to the provisions of the Act: 


Cherry Auction, Inc. Fresno, California 
Alta Sales Yard Dinuba, California 


8. Respondent, on or about the dates and in the transactions 


set forth below, purchased livestock at the stockyards for 
slaughter purposes and failed to pay, when due, the purchase 
price thereof. 


Date No. of Purchased 

1965 Head at Amount 
November 12 6 Alta Sales Yard $ 483.51 
December 24 2 7 197.75 
August 27 8 649.98 
August 8 9 Cherry Auction, Inc. 974.00 
October 8 12 Alta Sales Yard 1,283.78 
October 15 10 ~ 1,135.22 
November 26 7 7 414.56 
December 31 7 ” 665.44 
1966 

January 14 13 Alta Sales Yard $1,556.33 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has engaged in and used an unfair and deceptive prac- 
tice in commerce, in violation of section 202(a) of the Act (7 
U.S.C. 192(a)) and section 201.43(b) of the regulations (9 CFR 
201.48(b)). The complainant has recommended that the order 
consented to be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from failing to pay, when 
due, the purchase price of livestock purchased in commerce. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 10,932) 


In re BRUHN’S FREEZER MEATS OF CHICAGO, INC. et al. P&S 
Docket No. 3650. Decided December 7, 1966. 


Packer—Jurisdiction—Dismissal of appeal from ruling of hearing 
examiner 


Respondents’ appeal to Judicial Officer from ruling of hearing examiner 
denying motion to dismiss is also denied as the rules of practice do not 
provide for interlocutory appeals from ruling of hearing examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DISMISSAL OF APPEAL FROM RULING BY HEARING EXAMINER 





In this proceeding under Title II of the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), the respondents filed a 
motion to dismiss for lack of jurisdiction following the first of 
several hearing sessions. The motion to dismiss was denied by 
the hearing examiner. 


Respondents then filed an appeal to the Judicial Officer from 
the ruling of the hearing examiner and they seek postponement 
of the remaining sessions of the hearing until a final ruling upon 
jurisdiction is made by the Judicial Officer upon the hearing 
record made up to now. 





—~ Free Fs 


“Ss & evr 





FRANK H. RIPPLE 1449 
Cite as 25 A.D. 1449 


Section 202.10 (b) of the applicable rules of practice (9 CFR 
202.10 (b)) provides that the certification of any motion, request, 
etc., to the Secretary prior to the filing of the hearing examiner’s 
report is within the discretion of the hearing examiner. Under our 
practice the hearing examiner may either rule upon a motion 
such as that involved or he may certify the motion for a ruling. 
If he does rule, there is no interlocutory appeal from his ruling 
and review of the ruling is had in connection with the review 
of the hearing examiner’s report following the close of the hear- 
ing. 

In view of the above, the appeal from the hearing examiner’s 
ruling is dismissed. We point out also that additional hearing 
sessions are scheduled and it may well be that more evidence 
bearing upon jurisdiction may be forthcoming at these sessions. 
At any rate, respondents may again contend absence of juris- 
diction in connection with any exceptions to the hearing examin- 
er’s report issued after the close of the hearing. 


(No. 10,933) 


In re FRANK H. RIPPLE. P&S Docket No. 3755. Decided Decem- 
ber 7, 1966. 


Bonding requirements—Suspension of registration—Consent 


Respondent consented to the issuance of an order suspending him as a 
registrant under the act until he complies fully with the bonding re- 
quirements. 


Mr. Garrett N. Wyss for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on November 9, 1966, by the Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging respondent with 
violations of the Act and the regulations thereunder (9 CFR 
201.1 et seq.), hereinafter referred to as the regulations. 
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Respondent filed an answer on November 30, 1966, in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order, with findings and conclusions, for 
the purpose of this proceeding only, based on all allegations con- 
tained in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Frank H. Ripple, hereinafter referred to as the re- 
spondent, is an individual residing at 1511 Lagonda Street, Fort 
Worth, Texas. 


(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 
(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure per- 
formance of his dealer obligations under the Act was terminated 
on October 23, 1959. Respondent was notified by certified mail 
on or about March 27, 1961 of such termination date and was 
informed that he would have to comply with the bonding require- 
ments under the Act and the regulations if he continued to engage 
in business as a dealer in commerce after such termination date. 
Notwithstanding such notice, respondent has continued to engage 
in the business of a dealer buying and selling livestock in com- 
merce for his own account, without filing and maintaining a rea- 
sonable bond or its equivalent, as required under the Act and the 
regulations. 


CONCLUSIONS 


By reason of the facts set forth, supra, respondent has wilfully 
violated section 312(a) of the Act (7 U.S.C. 213(a)) and sec- 
tions 201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 
Complainant has recommended that the order consented to be is- 
sued. The order will be issued. : 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
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the Act and the regulations without filing and maintaining a rea- 
sonable bond or its equivalent, as required under the Act and the 
regulations. 


Respondent is suspended as a registrant under the Act until 
he complies fully with the bonding requirements under the Act 
and the regulations. When respondent has complied with such 
requirements, a supplementary order will be issued in this pro- 
ceeding terminating this suspension. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 10,934) 


In re MID-STATE MEAT COMPANY. P&S Docket No. 3764. Decided 
December 12, 1966. 


Packer—Failure to pay when due—Insolvency—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from issuing drafts in payment of livestock purchased and failing 
to honor such drafts, purchasing livestock while insolvent and failing to 
pay when due the full purchase price of such livestock. 


Mr. Samuel J. Harris for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint and notice of hearing filed on December 12, 1966, by the 
Director, Packers and Stockyards Division, Consumer and Mar- 
keting Service, United States Department of Agriculture, charg- 
ing respondent with violations of certain provisions of the Act 
and the regulations thereunder. 


Respondent filed an answer on December 12, 1966, in which it 
admits the jurisdictional allegations of the complaint and notice 
of hearing, neither admits nor denies the remaining allegations, 
waives oral hearing and the report of the Hearing Examiner, and 
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consents to the issuance of a specified order, with findings and 
conclusions, for the purpose of this proceeding only, based on all 
allegations contained in the complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Mid-State Meat Company, hereinafter referred to as the 
respondent, is a corporation with its principal place of business 
located at Sonora, California. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 


(c) Respondent is, and at all times material herein was, 
a packer within the meaning and subject to the provisions of the 
Act. 


2. The following livestock markets, hereinafter referred to as 
the stockyards, are now and were at all times material herein 
posted stockyards subject to the provisions of the Act: 


Name of Market Location 

Silveira Livestock Auction Yard Modesto, California 
Oakdale Livestock Auction Oakdale, California 
Escalon Livestock Auction Escalon, California 
California Livestock Marketing Visalia, California 


Association (formerly operated 
as California Farm Bureau 
Marketing Association) 


3. Respondent, during the period from April 27, 1966 through 
July 27, 1966, in connection with its operations as a packer, pur- 
chased livestock in commerce, at the stockyards, and in respect 
to 77 of such purchases, amounting to a total of $185,628.71 and 
involving 1,346 head of livestock, failed to pay, when due, the 
full purchase price of the livestock. Respondent, in connection 
with 64 of such purchase transactions, issued sight drafts in pay- 
ment for the livestock and failed to honor such drafts when they 
were presented for payment. 


4, During the period from May 31, 1966 through July 31, 1966, 


respondent, in connection with its operations as a packer, pur- 
chased livestock at the stockyards without paying the full pur- 
chase price of such livestock at the time of purchase, notwith- 


standing the fact that during such period its current liabilities 
exceeded its current assets. As of May 31, 1966, respondent had 
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current liabilities totaling $96,327.92 and current assets totaling 
$72,900.30, resulting in an excess of current liabilities over current 
assets of $23,427.62. As of July 31, 1966, respondent had an 
excess of current liabilities over current assets of $34,824.99. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4, 
it is concluded that the respondent has engaged in unfair prac- 
tices in commerce in violation of Section 202(a) of the Act (7 
U.S.C. 192(a)) and Section 201.43(b) of the regulations (9 CFR 
201.43(b)). Inasmuch as the respondent has consented to the 
issuance of the order set forth below and complainant has recom- 
mended that such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, representatives, agents, and employees, 
directly or through any corporate or other device, shall cease and 
desist from: 


(a) issuing drafts in payment for livestock purchased in com- 
merce and failing to honor such drafts when presented for pay- 
ment; 


(b) purchasing livestock in commerce while respondent’s cur- 
rent liabilities exceed its current assets unless respondent pays 
the full purchase price of the livestock at the time of purchase; 
and 


(c) failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


This order shall become effective six days after service upon 
the respondent. 


Copies hereof shall be served upon the parties. 


(No. 10,935) 


In re ARNOLD LIVESTOCK COMPANY. P&S Docket No. 3645. De- 
cided December 14, 1966. 


Failure to pay when due—Checks—Insolvency—Suspension of 
registration—Consent 
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Respondent consented to the issuance of an order requiring it to cease and 
desist from engaging in business under the act while insolvent, issuing 
insufficient funds checks in payment of livestock purchased and failing 
to pay when due the purchase price of such livestock and suspending it 
as a registrant under the act for a period of 90 days and thereafter 


until no longer insolvent. 
Mr. Samuel J. Harris for complainant. 


Mr. Walter R. Stewart, of Champaign, IIl., and 
Mr. Arnold M. Gold, of Beverly Hills, Cal., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed January 28, 1966, by the Acting Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging that respondent’s 
financial condition does not meet the requirements of the Act (7 


U.S.C. 204), and that respondent violated certain provisions of 
the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On October 31, 1966, respondent filed an answer in which it 
admits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. Complainant has recom- 
mended that the order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. Respondent, a corporation having a place of business at 
Gibson City, Illinois, is now, and was at all times material herein, 
registered with the Secretary of Agriculture as a market agency 
and dealer under the Act. Respondent was at all times material 
herein engaged in business as a market agency, buying and sell- 
ing livestock in commerce on a commission basis, and as a dealer, 
buying and selling livestock in commerce for its own account. 


2. Arnold Livestock Company stockyard, Gibson City, Illinois, 
hereinafter referred to as the stockyard, is now, and was at all 
times material herein, a posted stockyard subject to the pro- 


visions of the Act. 
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8. Respondent’s current liabilities exceed its current assets. 


As of July 31, 1965, respondent had current liabilities totaling 
$296,903.28 and current assets totaling $198,956.14, resulting in 
an excess of current liabilities over current assets of $97,947.14. 


As of November 15, 1965, respondent had current liabilities total- 
ing $252,506.76 and current assets totaling $137,262.82, resulting 


in an excess of current liabilities over current assets of 
$115,243.94. 


4, Respondent, during the period July 31, 1965 through Novem- 


ber 15, 1965, engaged in business as a market agency and dealer 
at the stockyard, notwithstanding the fact that during such period 
respondent’s current liabilities exceeded its current assets. 


5. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth in paragraph V of the complaint pur- 
chased livestock for its own account and issued checks in pur- 
ported payment of the purchase price thereof which checks were 
returned by the bank upon which they were drawn because of 
insufficient funds in respondent’s account. 


6. Respondent failed to pay when due the purchase price of the 
livestock referred to in Finding of Fact 5 above. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 above it 


is concluded that respondent is insolvent within the meaning of 
the Act (7 U.S.C. 204), and by reason of the facts set forth in 
Findings of Fact 4, 5 and 6, it is concluded that respondent has 
wilfully violated sections 307 and 312(a) of the Act (7 U.S.C. 
208, 213(a)) and section 201.43(b) of the regulations thereunder 
(9 CFR 201.43(b)). Inasmuch as the respondent has consented 
to the issuance of the order set forth below, and complainant 


has recommended that such order be issued, the order will be 
issued. 


ORDER 


Respondent shall cease and desist from: 


(1) operating as a market agency or dealer while its current 
liabilities exceed its current assets; 


(2) issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on de- 
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posit in the bank upon which they are drawn to pay such checks; 
and 


(3) failing to pay when due the purchase price of livestock 
purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 90 days and thereafter until such time as it demon- 
strates that it is no longer insolvent. When respondent demon- 


strates that it is no longer insolvent, a supplemental order will 


be issued in this proceeding terminating the suspension after the 
90-day period. 


This order shall become effective on the sixth day after service 


thereof upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 10,936) 


In re ED WAREHAM, JR.; and FRED MANSCHRECK AND C., D. 
SOUTHERN, d/b/a PITTSBURG COUNTY LIVESTOCK COMMISSION 


COMPANY. P&S Docket No. 3703. Decided December 16, 
1966. 


Financial aid to others—Fictitious transactions—Suspension of 
registration of Ed Wareham, Jr.—Consent 


Respondent Ed Wareham, Jr. consented to the issuance of an order requir- 
ing him to cease and desist from financing livestock operations of others 
by means of fictitious transactions or through any other deceptive 
means, issuing drafts, checks and invoices in connection with fictitious 
livestock transactions and causing false entries to be made in his records 


or in records of persons subject to the act and suspending him as a 
registrant for a period of 90 days and thereafter until no longer insol- 
vent. : 

Mr. Ronald D. Cipolla for complainant. 
Harkness, Friedman & Kusin, of Texarkana, Texas, for respondent Ed 
Wareham, Jr. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
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et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on June 13, 1966, by the Director, Packers and Stock- 
yards Division, Consumer and Marketing Service, United States 
Department of Agriculture, charging that respondents violated 
the Act and the regulations promulgated thereunder (9 CFR 


201.1 et seq.), hereinafter referred to as the regulations, in vari- 
ous respects. 


On October 3, 1966, respondent Ed Wareham, Jr., hereinafter 
sometimes referred to as respondent Wareham, filed an amended 
answer in which he admits the jurisdictional allegations of the 
complaint, neither admits nor denies the remaining allegations 
set forth in the complaint, waives oral hearing and the report of 
the Hearing Examiner, and consents to the issuance of a specified 
order containing findings of fact and conclusions based upon the 
allegations set forth in the complaint. Complainant has recom- 
mended that the order consented to by respondent Wareham, be 
issued against said respondent. 


FINDINGS OF FACT 


1. Respondent Wareham, an individual whose address is 104 
Lynda Avenue, Texarkana, Texas, was registered on February 28, 
1961, with the Secretary of Agriculture as a dealer, to buy and 
sell livestock in commerce for his own account. Respondent Ware- 
ham is now, and has been since October 24, 1965, suspended as a 
registrant under the Act (24 A.D. 1313). Respondent Wareham 
was at all times material herein engaged in the business of a 
dealer, within the meaning of the Act. 


2. Respondent Wareham, on or about the dates and in the 
transactions set forth below, and in divers similar transactions 
during the period from on or about January 5, 1963, through on 
or about March 1, 1965, engaged in an unfair and deceptive 
practice or device in commerce, in that pursuant to an arrange- 
ment, agreement or understanding between said respondent and 
two other registrants under the Act, respondent Wareham on the 
one hand and said two other registrants on the other, purportedly 
bought from and sold livestock to each other, when in fact no 
livestock were bought or sold, and in connection with such ficti- 
tious purchases and sales issued checks or drafts which purport- 
edly represented the proceeds of such purchases and sales. Such 
transactions were entered into for the purpose and with the effect 
of financing the livestock dealer operations in commerce of re- 
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spondent Wareham and said two other registrants, by transfer- 
ring funds between the bank accounts of said persons. 


No. of 
Head of 
Livestock 
Purportedly 
Date Bought and Amount of Amount of 
1965 Sold Draft Check 
January 22 52 $4,829.81 
' 25 68 6,328.45 
“ 25 61 5,897.55 
- 26 34 $4,328.35 
- 27 58 5,789.21 
re 27 64 6,342.32 
” 28 98 8,961.34 
me 28 82 7,834.67 
” 29 46 4,738.29 
February 2 33 2,580.66 
. 38 67 5,233.09 
os 4 91 8,124.29 
” 5 83 7,847.01 
” 5 92 8,239.48 
6 6 85 7,461.19 
' 7 55 4,516.03 
= 9 87 6,964.39 
ws 9 71 5,864.21 
= 9 61 5,382.36 
= 11 80 6,891.30 
12 47 4,231.09 
- 12 42 4,185.12 
: 16 97 8,576.15 
= 16 61 5,681.04 
i 18 69 7,248.82 
4s 19 63 5,238.97 
! 19 37 8,641.73 
™ 22 69 6,813.02 
6d 24 76 6,921.14 
” 25 79 7,125.78 
26 55 4,691.16 
” 26 39 8,245.18 
= 27 46 5,872.31 
March 1 63 4,918.01 


3. Respondent Wareham, in connection with the transactions 
referred to in Finding of Fact 2 herein, made entries in his ac- 
counts, books, and records indicating that he had purchased live- 
stock from or sold livestock to said two other registrants, and with 
reference to his purported sales of livestock issued sales invoices 
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to said other registrants which represented that he had sold live- 
stock to said registrants, when in fact no such livestock were pur- 
chased or sold. Copies of said sales invoices were made a part of 
the accounts and records of respondent Wareham and said other 
registrants. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 


herein, respondent Wareham has willfully violated sections 312(a) 
and 401 of the Act (7 U.S.C. 213(a), 221). 


Inasmuch as respondent Wareham has consented to the issu- 
ance of a specified order and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent Wareham shall cease and desist from: (1) enter- 
ing into any arrangement, agreement, or understanding with any 
other person or persons for the purpose or with the effect of 
financing the livestock operations, in commerce, of any person or 
persons by means of fictitious purchases or sales of livestock or 
through any other deceptive means; (2) drawing drafts on any 
person or issuing checks to any person purportedly for the sale 
or purchase of livestock in commerce when in fact no such live- 
stock have been sold or purchased; (3) issuing sales invoices pur- 
portedly for the sale of livestock in commerce when in fact no 
such livestock have been sold; and (4) making or causing to be 
made, false or incorrect entries in his books, accounts, and records, 
or in the books, accounts, and records of any person subject to 
the provisions of the Act. 


Respondent Wareham is suspended as a registrant under the 
Act for a period of 90 days and thereafter until he demonstrates 
that he is no longer insolvent. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof on the 
respondent. 
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(No. 10,937) 


In re JOE GERACI. P&S Docket No. 3756. Decided December 29, 
1966. 


Bonding requirements—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease 
and desist from engaging in business under the act without the required 
bond. 


Miss Eva S. Reifenberg for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on November 9, 1966, by the Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging respondent with 
violations of the Act and the regulations promulgated thereunder 
(9 CFR 201.1 et seq.), hereinafter referred to as the regulations. 


Respondent filed an answer on December 12, 1966, in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order, with findings and conclusions for 
the purpose of this proceeding only, based on all allegations con- 
tained in the complaint. Complainant has. recommended that the 
cease and desist provisions of the order consented to by respond- 
ent be issued, but that respondent not be suspended as a regis- 
trant under the Act as respondent is now in compliance with the 
bonding requirements of the Act and the regulations. 


FINDINGS OF FACT 


1. (a) Joe Geraci, hereinafter referred “to as the respondent, 
is an individual whose address is 4671 Warner Avenue, Hunting- 
ton Beach, California. 











JOE GERACI 1461 
Cite as 25 A.D. 1460 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which was maintained to secure respond- 
ent’s performance of his dealer obligations was terminated as of 
May 6, 1966. Respondent by a certified letter dated May 10, 1966 
was notified that he would have to comply with the bonding 
requirements under the Act and the regulations if he continued to 
engage in the business of a dealer. Notwithstanding such notice 
respondent has continued to engage in the business of buying 
and selling livestock in commerce, as a dealer, without filing 
and maintaining a reasonable bond or its equivalent, as required 
under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact number 2 
hereof, respondent has wilfully violated section 312(a) of the 
Act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of the 
regulations (9 CFR 201.29 and 201.30). The complainant has 
recommended that the cease and desist order consented to by 
respondent be issued. The cease and desist order will be issued. 
In re E. T. Bowman, 24 A.D. 1047 (1965). 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without maintaining a reasonable 
bond or its equivalent, as required under the Act and the regula- 
tions. 


This order shall become effective on the sixth day after service 
upon respondent. 


Copies hereof shall be served upon the parties. 
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(No. 10,938) 


In re J. ROBERT GIBNEY. P&S Docket No. 3754. Decided Decem- 
ber 29, 1966. 


Bonding requirements—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from engaging in business under the act without the required 
bond. 


Mr. Gerald P. Summers for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on November 9, 1966, by the Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging respondent with vio- 
lations of the Act and the regulations promulgated thereunder 
by the Secretary of Agriculture (9 CFR 201.1 et seq.), herein- 
after referred to as the regulations. 


Respondent filed an answer on November 29, 1966, in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order, with findings and conclusions, for the 
purpose of this proceeding only, based on all allegations contained 
in the complaint. Complainant has filed a recommendation stat- 
ing that respondent is now in compliance with the bonding re- 
quirements of the Act and regulations and that effectuation of the 
purposes of the Act does not appear to require that respondent 
be suspended as a registrant and recommending that the cease 
and desist order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) J. Robert Gibney, hereinafter referred to as the respond- 
ent, is an individual whose address is R.D. # 2, Mechanicsburg, 
Pennsylvania. 
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(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure per- 
formance of his dealer obligations under the Act was terminated 
on May 23, 1962. Respondent was notified by certified mail on or 
about May 18, 1962 of such termination date and was informed 
that he would have to comply with the bonding requirements 
under the Act and the regulations if he continued to engage in 
business as a dealer in commerce after such termination date. 
Notwithstanding such bonding notice, respondent, during the 
month of July 1965, resumed operations as a dealer, buying and 
selling livestock in commerce for his own account, without filing 
and maintaining a reasonable bond or its equivalent, as required 
under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). Inasmuch as complainant has recom- 
mended that the order consented to by respondent be issued, 
the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a reason- 
able bond or its equivalent, as required by the Act and the regula- 
tions thereunder. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 
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(No. 10,939) 


MILTON R. FELDMAN Co., INC. v. Russ ED PRopUcE, INC. PACA 
Docket No. 9895. Decided December 6, 1966. 


Breach of suitable shipping condition—Condition at destination— 
Damages 


Where, in f.o.b. transaction, complainant breached suitable shipping condi- 
tion warranty in shipping onions abnormally deteriorated upon arrival 
in Hawaii and that had to be dumped, respondent awarded damages in 
amount of contract price plus freight charges and dumping expenses. 

Sherman and Weissman, of Los Angeles, Cal., for complainant. 

Carlsmith, Carlsmith, Wichman and Case, of Honolulu, Hawaii, for 
respondent. 
Mr. Jesse R. Farr, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,845, which is alleged 
to be the purchase price of 800 sacks of onions sold to respondent 
in December 1964. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation also was served upon complainant. 
Respondent filed an answer denying liability to complainant in 
the amount claimed and asserting a counterclaim in the amount 
of $985.02. Respondent requested an oral hearing. 


An oral hearing was held in Honolulu, Hawaii, commencing on 
May 13, and ending May 16, 1966. Respondent was represented 
by counsel. Four witnesses testified on behalf of respondent. The 
deposition of one witness was received in evidence on behalf of 
complainant. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Milton R. Feldman Co., Inc., is a corporation 
whose address is 1304 East Seventh Street, Los Angeles, Cali- 
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fornia. At the time of the transactions involved herein, com- 
plainant was licensed under the act. 


2. Respondent, Russ Ed Produce, Inc., is a corporation whose 
address is P. O. Box 47, Honolulu, Hawaii. At the time of the 
transactions involved herein, respondent was licensed under the 
act. 


8. In December 1964, in the course of interstate commerce, 
complainant sold to respondent 500 sacks of U.S. No. 1 jumbo 
onions and 300 sacks of onions, U.S. No. 1, size 214, to 3 inches, 
for a total purchase price of $1,845, f.o.b. Portland, Oregon. In 
January 1965, complainant shipped onions in accordance with this 
contract to respondent in Honolulu and respondent accepted them 
without complaint. 


4. In January 1965, in the course of interstate commerce, com- 
plainant sold to respondent 800 sacks of onions, U.S. No. 1, size 
11% to 2 inches, at a price of $1.10 per sack, or a total of $880, 
f.o.b. Portland, Oregon, for shipment by Matson Navigation Com- 
pany to respondent in Honolulu, Hawaii. Complainant confirmed 
this sale in a telegram to respondent dated January 8, 1965, as 
follows: 


“RETEL 800 SACKS 114-2 INCH OYD 1.10 FOB PORT- 
LAND HAWAIIAN FARMER 206 LEAVING 1/30/65.” 


5. On February 5, 1965, complainant wrote to respondent as 
follows: 


“According to your instructions, we are loading approxi- 
mately 800 sacks of 114 to 2 inch OYD Onions in used bags 
out of Portland. They will sail from Portland Saturday, 
February 13 on the S. S. Hawaiin Rancher, Voyage 199. 


“This order is replacing my cable to you of January 8, as you 
requested. Price remains the same, $1.10 per sack, FOB 
Portland.” 


6. On February 8, 1965, complainant delivered by truck to the 
Matson Navigation Company in Portland, Oregon, 800 sacks of 
onions to be loaded on the S. S. Hawaiian Rancher scheduled to 
leave Portland, Oregon, on February 13, 1965. A Federal-State 
inspection had been made of these onions at Brooks, Oregon, on 
February 3 and 4, 1965, while being loaded on the truck. The 


onions were certified to be U.S. No. 1 grade, 114 to 2 inches in 
size. The certificate also contains the following: 











MILTON R. FELDMAN CO. v. RUSS 1469 
Cite as 25 A.D. 1467 


“Most fairly bright, many slightly stained. Grade defects 
within tolerance.” 


7. On February 11, 1965, the S. S. Hawaiian Rancher arrived 
in Portland, Oregon, and loaded its cargo, including the onions in 
question. On February 138, 1965, the ship sailed for Honolulu, 


Hawaii, via San Francisco, California, arriving February 26, 
1965, at 3:10 p.m. 


8. On Saturday, February 27, 1965, respondent made a prelim- 
inary inspection of these onions at the pier where they had been 
unloaded, and on the same day informed complainant by telephone 
that they were in such poor condition respondent would not accept 
them. At that time, or not later than the following Monday, 
March 1, 1965, complainant convinced respondent that the Matson 
Navigation Company was responsible for the condition of the 
onions and respondent accepted them. 


9. On March 1, 1965, the onions were federally inspected on 


the same pier. The inspection certificate shows their condition 
as follows: 


“Mostly firm, mostly dry, many fairly dry to damp. From 
8 to 38%, average 18% visible sprouts 14, to 7 inches, mostly 
11% to 3 inches long. Decay ranges from 6 to 23%, average 
16%, Gray Mold Rot or Bacterial Soft Rot, various stages, 
mostly advanced, generally affecting 1 to 3 outer scales. 
Some decayed onions also show sprouting.” 


10. On March 3, 1965, respondent removed the onions to his 
packing plant. On March 5, 1965, the onions were federally in- 


spected. The inspection certificate shows their condition as fol- 
lows: 


“Mostly firm, mostly dry, many fairly dry, some damp. 
From 3 to 29%, average 14% visible sprouts 14 to 8 inches, 
mostly 114 to 3 inches long. In addition, decay ranges from 
21 to 53%, average 34%, Bacterial Soft Rot or Gray Mold 
Rot, various stages, mostly advanced affecting 1 outer scale 
to whole bulb, mostly 1 to 3 outer scales. Many decayed onions 
also show sprouting.” 


On the same day the Federal-State Inspection Service issued to 
respondent an official dumping certificate relating to the entire 
shipment. 
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11. The costs incurred by respondent and the reasonable value 
of the services which it performed in connection with these onions 
are as follows: 


6 men @ 4 hrs. @ $2.25 per hour 54.00 
2 trucks Hauling (Aloha Disposal) @ 45.00 
Federal-State of Hawaii inspections 36.00 
Freight from Portland to Honolulu 597.72 
Hauling from pier @ 15¢ per sk. (800) 120.00 
Charges for running a sample run 
of 150 sacks @ 75¢ per sk. 112.50 
Dumping charge at Honolulu Dump 19.80 


TOTAL: $985.02 


12. On March 19, 1965, respondent sent complainant an item- 
ized statement of these costs and services. On April 14, 1965, 
respondent sent complainant its check in the amount of $859.98, 
together with a covering letter explaining that the check was 
intended as full payment of its indebtedness of $1,845 for the 
first shipment, less the itemized costs and charges. Complain- 
ant declined to accept respondent’s check on this basis. Neither 
party has paid the other any sum in connection with their re- 
spective claims. 


13. The formal complaint was filed on June 21, 1965, which 
was within 9 months after the cause of action therein accrued. 


14. The counterclaim was filed on October 14, 1965, which was 


within 9 months after the cause of action therein accrued. 


CONCLUSIONS 


Respondent admits that complainant would be entitled to pay- 
ment of $1,845 on the first shipment, except for the fact that re- 
spondent has a counterclaim against complainant for $985.02, 
arising out of the second shipment. The only controversy before 
us, therefore, concerns the second shipment. 


The parties are in agreement that the agreed basis of sale was 
f.o.b. Portland, Oregon, and that the onions were to be delivered 
by complainant to the Matson Navigation Company at Portland 
for shipment to respondent at Honolulu, Hawaii. The evidence 
shows that the onions were inspected at Brooks, Oregon, on 
February 3 and 4, 1965, presumably during the process of load- 
ing. The bill of lading issued by the Sites Truck states that it re- 
ceived the completed load on February 4, at Brooks, Oregon, 
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which is approximately 45 miles from Portland, for delivery to 
Terminal] 4, Pier 2 of the Matson Navigation Company at Port- 
land. While complainant infers that the onions should have been 
delivered to Matson on February 5, the dock receipt of that com- 


pany shows the onions were received on Monday, February 8. 
In this connection, Matson issued a notice on February 3 stating 
that the S. S. Hawaiian Rancher was scheduled to arrive at Port- 
land on February 10 and sail February 13; that offerings for ship- 
ment of non-refrigerated perishables must be made by noon 
February 8; and that such perishables would be received at Ter- 
minal 4, Pier 2, through Wednesday, February 10, until 4 p.m. 


Respondent contends that under the f.o.b. term of the contract 
there was a warranty that the onions would be in suitable ship- 
ping condition at the time of billing at Portland, February 8, and 
that this warranty was breached by complainant in that the 
onions were abnormally deteriorated on arrival at contract desti- 
nation, Honolulu, Hawaii. It is complainant’s position that its 
responsibility for the condition of the onions ended when they 
were delivered in good condition at the Portland dock as evidenced 


by the Federal inspection. 


Section 46.43(i) of the regulations under the act (7 CFR 
46.43 (i)), defines the term “F.o.b.” as meaning the produce quoted 
or sold is to be placed free on board the boat, car, or other agency 
of the through land transportation at shipping point, in suitable 
shipping condition. The term “Suitable shipping condition,” in 
relation to direct shipments, means that the commodity, at time 
of billing, is in a condition which, if the shipment is handled 
under normal transportation service and conditions, will assure 
delivery without abnormal deterioration at the contract destina- 
tion agreed upon between the parties. (7 CFR 46.23(j)). It is 
clear from this language that the condition of the produce at 
destination, rather than at the shipping point, is controlling as 
to whether the produce was in suitable shipping condition. 


Don Ford, Regional Manager, Freight Division, Matson Navi- 
gation Company, testified that Matson’s records disclosed that the 
S. S. Hawaiian Rancher sailed from Portland on February 13, 
stopped at San Francisco, California, and arrived in Honolulu 
on February 26. According to Ford, this routing and the time in 
transit were normal. He also said all shippers had been notified 
in advance that the S. S. Hawaiian Rancher would follow this 
route. 
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Ford also testified that he was thoroughly acquainted with the 
storage areas of the S. S. Hawaiian Rancher and that the area in 
which the onions in question were stored had adequate ventila- 
tion and was so situated as to avoid any unusual heat from the 
ship’s boiler or other heat producing equipment. He further 
testified that other onions, and also potatoes, were stored in the 
same area, and that Matson had received no claims on account 
of unsatisfactory condition of such other produce. Ed Spurlock, 
respondent’s president, testified that he received 500 sacks of the 
other onions stored in the same area, and that the condition of 
these onions was satisfactory. Both Ford and Spurlock testified 
that pier 2 where the onions in question were stored after they 
were unloaded in Honolulu is adequately ventilated and that the 
temperature of the storage area was the same as the temperature 
then prevailing in Honolulu. In addition, there is no evidence 
that the storage of these onions by the Matson Navigation Com- 
pany in Portland was other than normal. 


On the basis of the foregoing, it is our opinion that the ship- 
ment was handled under normal transportation service and con- 
ditions. Accordingly, since the inspection of the onions in Hono- 
lulu on March 1 clearly shows abnormal deterioration, we con- 
clude that they were not in suitable shipping condition. 


Respondent contends that it rejected the onions and, thereafter, 
disposed of them in accordance with complainant’s instructions. 
Complainant contends that respondent accepted the onions. There 
is a sharp conflict in the evidence on this point. 


Spurlock testified that on Saturday, February 27, he made a 
preliminary inspection of the onions and, on the same day, tele- 
phoned complainant’s president, Milton R. Feldman, and advised 
him that because of their poor condition, respondent would not 
accept them. He also testified that on the following Monday, 
March 1, in accordance with previous plans, he had gone to Los 
Angeles, and while there had discussed this matter again with 
Feldman in the latter’s office. At that time, he said, Feldman 
told him that since these onions were in Honolulu the best pro- 
cedure for all concerned would be for respondent to pay the 
freight charges, salvage the onions to the extent possible, and 
send complainant a bill for the freight and other costs thus in- 
curred. Subsequently, Spurlock testified that his understanding 
was that he would pay the contract price of the good onions, less 
the expenses involved. 
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Feldman, in his deposition, denied that Spurlock had telephoned 
him on February 26 or that Spurlock had visited his office on 
March 1. He admitted, on the other hand, that Spurlock had in- 
formed him of the poor condition of the onions in a telephone 
conversation which occurred sometime between March 1 and 
March 19. In this conversation, he said he advised Spurlock to 
make a claim against Matson. He emphatically denied having 
authorized respondent to expend any funds on behalf of com- 
plainant. 


Spurlock’s testimony as to the arrangement which he had with 
Feldman is sometimes confusing, but it is reasonably clear that 
he was not handling the onions for complainant’s account. Spur- 
lock’s testimony further indicates that Feldman had asked him 
to file a claim against Matson and that he had checked Matson’s 
records for the purpose of ascertaining whether it was in any 
way at fault. On the basis of the evidence, we are inclined to 
believe that Spurlock was persuaded on or about March 1 to ac- 
cept the onions and consider the filing of a claim against Matson. 


Having accepted the onions, respondent is liable to complainant 
for the agreed contract price of $880. In turn, complainant is 
liable to respondent for the damages sustained as a result of 
complainant’s breach of warranty. The general measure of such 
damages is the difference between the market value of the 
produce actually delivered at the time and place of delivery, and 
the market value the produce would have had at that time if it 
had met contract specifications. Peru Orchards Company, Ine. v. 
Economy Produce Company, 23 A.D. 325. Incidental damages 
may also be recovered. 


Complainant insists that respondent’s right to claim damages 
was lost, because it failed to notify complainant of the basis of 
such claim within a reasonable time after acceptance. Complain- 
ant argues that the claimed notice on February 27 was insufii- 
cient because it was based upon Spurlock’s casual inspection of 
the onions, that in any case, it was given prior to acceptance, and 
that the only notice after acceptance was on March 19. This 
argument is without merit. 


Complainant received notice as to the condition of the onions 
and impliedly, at least, the possibility of a claim for damages 
simultaneously with respondent’s acceptance of the onions on or 
about March 1. The notice to be effective need not specify the 
precise grounds upon which a claim for damages may be asserted. 















1474 PERISHABLE AGRI. COMMODITIES ACT, 1930 


Cite as 25 A.D. 1467 


It is sufficient if it alerts the seller to the possibility of a claim. 
C.f. Uniform Commercial Code § 2-607. 


Respondent claims that the onions delivered had no commercial 
value, relying on the dumping certificate issued March 5. Com- 
plainant questions whether all of the onions were actually dumped. 
Complainant points out that the load record issued at the dump 
indicates the dumping of only 15 cubic yards, whereas according 
to Matson’s bill of lading, this shipment cecupied about 44 cubic 
yards. There is no evidence to explain this seeming discrepancy. 
But contrary to complainant’s assertion, the evidence shows that 
representatives of the Federal-State Inspection Service were 
present at respondent’s packing plant on March 10 when the 
onions were loaded on trucks, presumably bound for the dump. 
Under the circumstances the dumping certificate and Spurlock’s 
testimony are sufficient to support respondent’s claim. 


In the absence of other evidence we accept as the market value 
of onions meeting contract specifications, the f.o.b. price of $880, 
plus the ocean freight charges of $597.72, or a total of $1,477.72. 
Since the onions delivered had no market value, the damage su- 
stained by respondent is $1,477.72. In addition, all of the expense 
items claimed by respondent are allowable with the exception of 
the cost of the Federal-State inspections which were for the 
purpose of obtaining evidence. Adding the sum of these items, 
$351.30, to $1,477.72 makes a total of $1,829.02. Deducting there- 
from the $880 due complainant leaves a balance of $949.02 due 
respondent on the second shipment. 


The failure of respondent to pay to complainant the purchase 
price of $1,845 on the first shipment was in violation of section 
2 of the act. Complainant’s failure to deliver onions in accordance 
with the second contract was also in violation of section 2 of the 
act. The difference between the sum due complainant, $1,845, and 
the damages sustained by respondent, $949.02, is $895.98. Com- 
plainant should be awarded reparation in the amount of $895.98, 
with interest. 


ORDER 


Within 30 days from the date of this orde*-respondent shall pay 
to complainant, as reparation, the sum of $895.98 with interest 
thereon at the rate of 6 percent per annum from February 1, 
1965, until paid. 


Copies hereof shall be served upon the parties. 
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(No. 10,940) 


COONEY & KORSHAK, INC. v. SUMMERS BROTHERS, INC. PACA 
Docket No. 2-16. Decided December 15, 1966. 


Contract term—Breach as to grade—Dismissal 


Where complainant breached contract as to grade specifications of onions, 
some of which had to be dumped and some reshipped to third party on 
consignment, no additional amount owing to complainant and complaint 
against respondent dismissed. 


Mr. Walter A. Hilgeson, of Chicago, Ill., for complainant. 
Mr. Charles L. Forbes, of Charleston, W. Va., for respondent. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,954.40 in connection 
with a transaction involving a shipment of onions in interstate 
commerce. 


A copy of the Department’s report of investigation was served 
upon complainant. A copy of the formal complaint and a copy of 
the report of investigation were served upon respondent and re- 
spondent filed an answer, admitting the purchase of a shipment 
of onions, but averring that complainant failed to deliver onions 
meeting contract requirements. Respondent admitted owing com- 
plainant $531.44 in connection with the transaction, but denied 
liability for the balance claimed of $1,422.96. 


On the basis of the admission contained in the answer, an order 
for the undisputed amount of $531.44 was issued against respond- 
ent in complainant’s favor on February 8, 1966. Respondent’s lia- 
bility for the remaining disputed amount of $1,422.96, however, 
was left for subsequent determination in the same manner and 
under the same procedure as would have been the case if no order 
for payment of the undisputed amount had been issued. 


Respondent requested an oral hearing, and a hearing was held 
at Charleston, West Virginia, on June 30, 1966. Complainant did 
not appear, nor was it represented at the hearing. Three deposi- 
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tions were offered in evidence by the Presiding Officer at com- 
plainant’s request, and were received in evidence on behalf of 
complainant over respondent’s objections. One witness appeared 
and testified for respondent, who was represented by counsel at 
the hearing. Each of the parties filed a brief. 


FINDINGS OF FACT 


1. Complainant, Cooney & Korshak, Inc., is a corporation whose 
address is 1425 South Western Avenue, Chicago, Illinois. 


2. Respondent, Summers Brothers, Inc., is a corporation whose 
address is P. O. Box 246, Charleston, West Virginia. At the time 
of the transaction involved herein, respondent was licensed under 
the Act. 


3. On or about June 30, 1965, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent a car- 
load of U.S. No. 1 New Mexico medium White onions, consisting 
of 800 50-pound bags, at an agreed price of $3.15 per bag, de- 
livered Charleston, West Virginia. 


4. The onions were in car SFRD 3091 on track at Chicago, 
Illinois, at the time of sale. Complainant diverted the car on June 
30, 1965, from Chicago, Illinois, to respondent at Charleston, West 
Virginia. 

5. The carload of onions arrived at Charleston on July 2, 1965. 
Upon inspection of the shipment, respondent discovered consider- 
able decay in the onions and promptly called complainant to report 
this condition. After a discussion with complainant, respondent 
sent 350 bags of the onions by truck to Pittsburgh, where they 
were delivered to Steinberg Company to be handled on consign- 
ment. 


6. Steinberg Company accounted to respondent and remitted 
net proceeds of sale in the amount of $553.23. Respondent resold 
283 bags of the onions and dumped 167 bags. Respondent has sat- 
isfied the order requiring the payment to complainant of $531.44 
as an undisputed amount, leaving a balance of $1,422.96 in dispute. 


7. The formal complaint was filed on November 5, 1965, which 
was within 9 months after the alleged accrual of the cause of 
action. 
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CONCLUSIONS 


The principal question to be determined here relates to the 
terms of the contract, concerning which conflicting evidence has 
been submitted by the parties. Com»lainant submitted in evidence 
the deposition of its Vice-President, Leonard Levinson, who 
negotiated the sale over the telephone with respondent’s Andrew 
Summers. Levinson stated that during the conversation over the 
phone, “The buyer was fully apprised of the fact that the car had 
been Government inspected in Chicago, and was informed as to the 
contents of the Government’s inspection.” Complainant also sub- 
mitted in evidence the deposition of its President, Thecdore S. 
Korshak, who stated that he was on the phone at the time the 
sale was made to respondent by Levinson, and that Levinson told 
Summers “the car had come in that same morning and the car 
failed to pass U.S. No. 1 Grade on account cf two percent decay, 
Government inspection.” Korshak further stated “Mr. Levinson 
sold him that car below the general market because of the fact 
that it did not—it was not Grade No. 1, and he was aware of the 
inspection.” The deposition of Joseph Abrams, submitted by com- 
plainant, has no bearing on this issue. 


Andrew Summers, testifying at the oral hearing, stated that he 
was not advised during the negotiations that a Government in- 
spection had been made, or that the onions in question showed 
any decay. Upon completion of his direct testimony, Summers 
was asked by the Presiding Officer whether, during the negotia- 
tions over the telephone with Mr. Levinson, there was any discus- 
sion between them as to the type of onions, the condition they 
were in, or the grade or quality of the onions in question. He 
answered “Yes,” and testified that the grade and quality were 
discussed at the time of purchase, and that he bought U.S. No. 1 
onions. The Presiding Officer asked if Summers was aware that 
the market price of onions at Chicago at that time was $3.25 per 
bag, and he answered yes. When asked whether there was a 
question in his mind, then, as to why complainant offered him the 
onions at 10¢ below market price, Summers answered that, norm- 
ally, you could buy a rolling car a little below the market. Continu- 
ing, Summers stated that “The price he allowed me is fictitious 
if it had decay. I wouldn’t even consider it. That is the only 
reason I was enticed to buy a solid car load of white onions.” 


It is the opinion of the Presiding Officer, who had an opportun- 
ity to observe the demeanor of respondent’s witness Andrew 
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Summers on the witness stand, and to question him extensively 
concerning the negotiations and the transaction, that the contract 
provided for shipment of U.S. No. 1 onions, as testified to by such 
witness. We conclude, therefore, that the agreement between the 
parties was for a carload of U.S. No. 1 onions. See Murlas Bros. 
Co. v. Zambito Bros., 17 A.D. 338, and William Lind v. Joseph 
Orchard Siding, Inc., 24 A.D. 1088. 


The next question for our decision is whether complainant de- 
livered to respondent onions meeting contract specifications. The 
Federal inspection at Chicago showed an average of 1% damage 
by dry sunscald, from 1 to 4% and from 5 to 6% in many sacks, 
average 2% Bacterial Soft Rot, in all stages. Summers testified 
that when the onions arrived, he inspected them and they showed 
heavy decay. He testified that he immediately reported the con- 
dition over the phone to Mr. Levinson, and that he offered to have 
an inspection made to verify the reported condition, but Levinson 
replied this was not necessary, that “If they have got decay, you 
have got to move them.” Summers further testified he suggested 
to Levinson and Korshak that the onions be moved to a close 
terminal market like Pittsburgh, since Charleston was a small 
market, and that they suggested several dealers in Pittsburgh 
with whom they had transacted business and to whom the onions 
might be consigned. These dealers, however, refused to accept 
the onions for handling on consignment due to the heavy decay, 
and the only dealer respondent was able to find in Pittsburgh 
who would handle the onions was Steinberg Company. On the 
basis of the evidence, it is concluded that complainant failed to 
deliver onions meeting contract requirements. 


Having accepted the onions, respondent is liable to complainant 
for the purchase price thereof, less proven damages sustained as 
a result of complainant’s breach of the contract. The measure of 
damages here is the difference between the value of the onions 
delivered and the value they would have had if they had met 
contract requirements. In determining respondent’s damages, we 
shall consider only the 350 bags shipped to Pittsburgh on con- 
signment and the 167 bags of onions that were dumped. The 283 


bags retained in respondent’s warehouse for disposition are not 
in controversy. 


The onions arrived at Charleston, West Virginia, on Friday, 
July 2, 1965. Since July 3 and 4 fell on Saturday and Sunday, and 
Monday the 5th being a holiday, the markets were closed and no 
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quotations are available for those dates. Since Pittsburgh, Penn- 
sylvania, is the nearest market to Charleston, West Virginia, 
for which Market News Reports are available, we shall use the 
quotations for Pittsburgh on July 6, 1965, which indicated that 
New Mexico medium White onions of good quality and condition 
sold at $4.50 to $4.75 per 50-pound bag, ordinary condition sold 
at $3.00. On July 7, similar onions sold at the same price as on 
July 6, some at $4.25, and poor condition at $1.50 to $2.00. Medium 
White onions sold on July 2, 1965, the date of arrival of the ship- 
ment, at the same prices as shown for July 6 and July 7. Since the 
foregoing quotations are based on sales in less than carlot quan- 
tities, we take the lower price of $4.50 per bag as the value the 
517 bags in controversy would have had if they had met contract 
requirements. The market value of goods delivered may be evi- 
denced by the resale price when such goods are resold in a prompt 
and reasonable manner. It appears that respondent promptly 
conferred with complainant and then shipped 350 bags of the 
onions to Pittsburgh, Pennsylvania, for resale on consignment. 
The net amount realized from the resale of these onions was 
$553.23. The evidence shows that 167 bags of the onions were 
dumped on or about August 4, 1965. Since this was more than a 
month after arrival of the onions at Charleston, it cannot be said 
with any degree of certainty that the 167 bags were worthless at 
the time of arrival. In fact, the evidence indicates that such 
onions had a value of approximately $1.50 at the time of arrival. 
On the basis of these figures, and the amount that respondent has 
already paid to complainant, plus the freight charges paid by 
respondent in this delivered sale, it appears that respondent does 
not owe complainant any additional amount, and the complaint 
filed herein should be dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 10,941) 


GROWERS MARKETING SERVICE, INC. v. HUDDLESTON BROS. FRUIT 
Co., INc. and/or JERRY EGAN CITRUS BROKER. PACA Docket 
No. 9976. Decided December 15, 1966. 
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Acceptance—Broker—Agreement to collect and remit 


Having accepted shipments of watermelons respondent corporation, which 
defaulted in the filing of an answer, is liable for the purchase prices 
thereof less an amount representing shortage. Agreement by broker to 


collect and remit is not a guaranty of payment and complaint against 
broker dismissed. 


Mr. M. Craig Massey, of Lakeland, Fla., for complainant. 
C. Welborn Daniel and Richard H. Langley, of Clermont, Fla., for re- 


spondent Jerry Egan Citrus Broker. 
Mr. William W. Bargeron, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed on September 20, 1965, complainant 


seeks to recover the sum of $5,396.17, which is alleged to be the 


total purchase price of five truckloads of watermelons sold to re- 
spondent Huddleston Bros. Fruit Co., Inc., through respondent 
Jerry Egan Citrus Broker. It is further alleged that respondent 


Jerry Egan Citrus Broker guaranteed collection and payment of 
said purchase prices to complainant. 

A copy of the Department’s report of investigation was served 
upon complainant on October 14, 1965. On the same date a copy 
of the report of investigation and a copy of the complaint were 


served upon each respondent. Respondent Huddleston Bros. Fruit 
Co., Inc. did not file an answer to the complaint. Respondent Jerry 
Egan Citrus Broker filed an answer on November 3, 1965, in which 


he denied any and all liability to complainant, denied guaranteeing 


the collection and payment of the purchase prices of the water- 


melons to complainant, and set forth as an affirmative defense 
the Statute of Frauds. 


An oral hearing was held at Clermont, Florida, on June 30, 1966, 


Respondent Huddleston Bros. Fruit Co., Inc. was not present or 


represented at the hearing. Complainant was represented at the 
hearing and two witnesses testified in its behalf. Gerald John 
Egan was present at the hearing and he testified on his behalf. 


FINDINGS OF FACT 


1. Complainant, Growers Marketing Service, Inc., is a corpora- 
tion whose address is Post Office Box 2595, Lakeland, Florida. 
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2. Respondent Huddleston Bros. Fruit Co., Inc. is a corporation 
whose address is 603 East Wysor Street, Muncie, Indiana. At the 


time of the transactions involved in this proceeding, this respond- 
ent was licensed under the act. 


8. The second respondent is an individual, Gerald John Egan, 


doing business as Jerry Egan Citrus Broker, whose address is Post 
Office Box 138, Clermont, Florida. At the time of the transactions 
involved in this proceeding, this respondent was licensed under 


the act. 


4. During the period May 1 through May 12, 1965, in the course 
of interstate commerce, complainant contracted to seil to respond- 


ent Huddleston Bros. Fruit Co., Inc., through respondent Jerry 
Egan Citrus Broker, five truckloads of U.S. No. 1 watermelons, 


for shipment to Indiana. In each instance it was agreed that com- 
plainant would invoice the broker who would collect and remit the 


agreed price, less brokerage of 10 cents per hundredweight. The 
quantity and purchase price of each of the said shipments of 
watermelons is as follows: 


(a) 35,000 pounds net @ $3.00 per cwt., or a total price of 
$1,050.00, f.o.b. Immokalee, Florida; 


(b) 33,970 pounds net @ $3.25 per cwt., or a total price of 
$1,104.03, f.o.b. Immokalee, Florida; 


(c) 82,700 pounds net @ $2.50 per cwt., or a total price of 
$817.50, f.o.b. Immokalee, Florida; 


(d) 38,000 pounds net @ $2.35 per cwt., or a total price of 
$893.00, f.o.b. Immokalee, Florida; and 


(e) 44,460 pounds net @ $3.40 per ewt., or a total price of 

$1,511.64, delivered Muncie, Indiana. 

5. The first four truckloads of watermelons which complainant 
contracted to sell to respondent Huddleston Bros. Fruit Co., Inc., 
were shipped by truck from Immokalee, Florida, to Muncie, In- 
diana. The fifth load was shipped by truck from Fort Ogden, 


Florida, to Muncie, Indiana. Respondent Huddleston accepted the 
five loads, including 43,697 pounds of melons on the last load. 


6. Complainant sent the broker an invoice on each of the five 


shipments. A second invoice was sent on the last load to reflect 
additional trucking stops ordered by respondent at a cost of $20 
which amount complainant paid the trucker. On May 17, 1965, 
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respondent Egan sent complainant his checks for the first two 
loads, less brokerage. These checks were not paid by the bank 
because of insufficient funds. 


7. The total price of the melons accepted by respondent Hud- 
dleston, plus additional freight charges of $20, is $5,370.28. Com- 


plainant has received no part of this amount. 
8. The formal complaint was filed on September 20, 1965, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Respondent Huddleston Bros. Fruit Co., Inc., failed to file an 
answer to the formal complaint and by reason of such default has 


admitted the allegations of such complaint. The evidence received 
at the oral hearing supports the allegations of the complaint as to 
this respondent, except as to the fifth load. In the formal com- 
plaint it is alleged that the fifth load shipped had a net weight 
of 44,460 pounds of melons. However, the evidence submitted by 
complainant at the hearing includes the trucker’s invoice which 
indicates that there was a shortage of 763 pounds in the fifth 
load and that complainant paid the trucker a lesser amount by 
reason of such shortage. In the absence of any explanation by 
complainant as to this exhibit, we find that respondent Huddle- 
ston is liable as to the fifth load for the contract price of $3.40 
per cwt. for 43,697 pounds of melons received, plus the additional 
freight charges of $20, or a total of $1,505.70, and as to all five 
loads, $5,370.23. 


The remaining question concerns the liability, if any, of re- 
spondent Egan. Complainant alleged in the formal complaint 
that on or about the time of the second or third sale Egan told 
complainant’s sales manager to invoice him, that he would collect 
and remit the full amount of the invoices, and that he guaranteed 
collection and payment. Respondent Egan denied that he guar- 
anteed collection and payment. 


With respect to the defense of the Statute of Frauds raised by 
respondent Egan in his answer, it need only be said that said 
Statute of Frauds in the State of Florida isprocedural. Fletcher 
v. Williams, 153 8.2d 759. Therefore said statute is not applicable 
to proceedings under the Perishable Agricultural Commodities 
Act. Assand v. Bushman, 24 A.D. 375. 
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There is no dispute that the contracts for the purchase and sale 
of the five truckloads of watermelons were negotiated in tele- 
phone conversations between Egan and William R. Parks, com- 


plainant’s sales manager; that it was agreed complainant would 


send the invoices to Egan who would collect and remit the invoice 
prices, less brokerage; and that complainant sent all of the invoices 
to Egan. These invoices are addressed to Jerry Egan “For: 
Huddleston Bros.” and Jerry Egan is shown as the broker. 


At the oral hearing, Parks testified, in effect, that in the tele- 


phone conversation for the third shipment he told Egan he had 


uy 


reason to doubt the ability or sincerity of respondent Huddleston 
as to payment and he did not want to accept any more business 
until he received assurance complainant would get paid, and that 
Egan assured him he (Egan) would pay. However, on cross ex- 
amination, Parks testified that Egan said he would get the money 
from respondent Huddleston and pay complainant. David M. 
Herdon, complainant’s assistant sales manager, testified that he 
listened to the foregoing conversation and that Egan said he would 


see complainant got its money, to bill the five loads to him, and 
he would pay. 


At the oral hearing, Egan denied that he guaranteed payment 
of the purchase price of any of the five loads of watermelons. He 
testified that he told Parks at the time of the first contract that 
Huddleston “was slow pay and that was when I suggested that I 
could probably facilitate payment by having it billed to me because 
Huddleston assured me that he would send me a check on each 
load as it was received.” He also testified that he told Parks he 
would pay complainant when he collected. According to this wit- 
ness, he sent the two checks to complainant on May 17, 1965, 
because respondent Huddleston said it was mailing checks to him 
that same day and that his checks were returned by the bank for 
insufficient funds because respondent Huddleston’s checks were 
also returned unpaid. 


Section 46.28(c) of the Regulations (7 CFR 46.28(c)) provides 
that, “Agreement to collect from the buyer and remit to the seller 
is not a guarantee by the broker that the buyer will pay for the 
produce purchased unless there is a specific agreement by the 
broker that he will pay if the buyer does not pay.” The broker 
here specifically denies that he guaranteed payment to complain- 
ant and complainant’s evidence does not establish that such an 
agreement was made by the broker. Complainant had the burden 
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of proving by a preponderance of the evidence that respondent 
Jerry Egan Citrus Broker guaranteed collection and payment of 
the purchase prices of the five shipments of watermelons. It is 
concluded that complainant has failed to sustain this burden and, 
therefore, the complaint as to respondent Jerry Egan Citrus 
Broker should be dismissed. 


The failure of respondent Huddleston Bros., Fruit Co., Inc., to 
pay complainant the sum of $5,370.23 is in violation of section 
2 of the act. Complainant should be awarded reparation in that 
amount against Huddleston Bros. Fruit Co., Inc., with interest. 


ORDER 


Within 30 days from the date of this order, respondent Huddle- 
ston Bros. Fruit Co., Inc., shall pay to complainant as reparation 
$5,370.23, plus interest thereon at the rate of 6 percent per an- 
num from June 1, 1965, until paid. 


The complaint as to respondent Jerry Egan Citrus Broker is 
hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 10,942) 


MORGAN PRODUCTS CORPORATION v. UNITED PRODUCE Co., INC. 
and/or RAYMOND NORTON SCHEFMAN. PACA Docket No. 
9958. Decided December 15, 1966. 


Contract term—‘“F.o.b. acceptance final”—Breach of suitable shipping 
condition—Broker—Dismissal 


Where complainant failed to prove that contract was “f.o.b. acceptance 
final” and where complainant breached warranty of suitable shipping 
condition in shipping strawberries that had to be dumped, respondent- 
buyer not liable to complainant. Complaint against broker dismissed. 


. Walter A. Hilgeson of Chicago, Ill., for complainant. 

Mr. Robert J. Corcoran, of Phoenix, Ariz., for*respondent United Prod- 
uce, Co., Inc. 

Mr. Paul Hunter, Bureau of Service, Glendale, Ariz., for respondent 
Raymond Norton Schefman. 

Mr. John S. Griffin, Presiding Officer. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a eé seq.). 
A timely complaint was filed in which complainant requests an 
award of reparation against respondent purchaser United Produce 
Co., Inc. in the sum of $4,812 in connection with a transaction in- 
volving a truckload of strawberries in interstate commerce. In 
the alternative, and provided respondent United Produce Co., Inc. 
is found to be free of liability to complainant in connection with 
this transaction, complainant requests an award of reparation in 
like amount from respondent Raymond Norton Schefman for al- 
legedly failing properly to perform the duties and specifications 
of a broker in connection with the subject transaction. 


A copy of the Department’s report of investigation was served 
upon each of the parties and a copy of the formal complaint was 
served upon each respondent. Each respondent filed an answer to 
the formal complaint, denying liability to complainant in connec- 
tion with this transaction. Each respondent requested an oral 
hearing. 


An oral hearing was held in Phoenix, Arizona, on June 17, 1966. 
All parties appeared, with complainant and respondent United 
Produce Co., Inc. being represented by counsel. Four witnesses 
testified for complainant and three witnesses testified for respond- 
ent United Produce Co., Inc. Respondent Raymond Norton Schef- 
man testified in his own behalf. Each of the parties filed a brief. 


FINDINGS OF FACT 


1. Complainant, Morgan Products Corporation, is a corporation 
whose address is P. O. Box 716, McAllen, Texas. 


2. Respondent United Produce Co., Inc., is a corporation whose 
address is 300 Terminal Building, Phoenix, Arizona. At the time 
of the transaction involved herein, this respondent was licensed 
under the act. 


3. Respondent Raymond Norton Schefman is an individual 
whose address is 1141 West Georgia Avenue, Phoenix, Arizona. 
At the time of the transaction involved herein, this respondent 
was licensed under the act. 
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4. On Friday, April 9, 1965, in the course of interstate com- 
merce, complainant sold to respondent United Produce Co., Inc. 
(hereinafter referred to as “United’”) one truckload of Mexican 
strawberries at an agreed price of $4.00 per flat, f.o.b. McAllen, 
Texas, for shipment to Phoenix, Arizona. The transaction was 
negotiated by a broker, respondent Raymond Norton Schefman 
(hereinafter referred to as “Schefman”), who issued a Brokers 
Standard Memorandum of Sale dated April 10, 1965. 


5. On Saturday, April 10, 1965, at approximately 7:30 p.m., 
complainant billed out of McAllen, Texas, to United at Phoenix, 
Arizona, one truckload, or 1,203 flats, of Mexican strawberries, in 
a refrigerated truck driven by one Claude Layton. A night letter 
was then sent to United by complainant that same evening, which 
read in relevant part as follows: 


“CONFIRMING OUR TELEPHONE CONVERSATION 
WITH YOUR REPRESENTATIVE RAY SCHEFMAN 
SHIPPED YOU TODAY... STRAWBERRIES ALL BASIS 
$4.00 FOB MCALLEN ACCEPTANCE FINAL. . . YOU 
TO PAY FREIGHT $465.20...” 


6. The shipment arrived at United’s place of business on Mon- 
day, April 12, at approximately 4:30 a.m. As the berries were 
being unloaded, beginning at approximately 6:00 a.m., respond- 
ent’s buyer, Fred Klahr, who was in charge of the unloading 
operation, became disturbed at what apppeared to be the poor 
condition of the strawberries and telephoned the broker. Schef- 
man then came over to United’s place of business and, together 


with Klahr, examined the berries which were still being unloaded 


from the truck. When this joint examination was completed, 
Klahr telephoned complainant and, with Schefman on the line, 
complained about the condition of the berries. Complainant, in the 
course of this conversation, insisted that the unloading of the 


berries be completed, on the ground that the load as a whole would 


prove satisfactory to United on a closer and more. extensive ex- 
amination by Klahr. Subsequent to this conversation, the unload- 


ing of the berries was completed by United, which paid freight 
charges of $465.20 to the driver of the truck, Claude Layton. 


7. A Federal inspection, for condition only, was made of the 
subject berries on April 13, 1965, at 9:20 a.m., at United’s request. 


The berries, located in applicant’s cold storage at this time, were 
certified as being “Mostly ripe and firm. From 2% to 10%, aver- 
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aging 4% ripe and soft. From 5% to 75%, averaging 27% decay, 
mostly in initial stages.” 

8. A “Standardization Violation Notice,” which also was issued 
on April 13, 1965, by the Arizona Fruit & Vegetable Standardiza- 
tion Service, noted decay in the load averaging 30%. The notice 
further decreed that the produce was to be “reconditioned, dump- 
ed, or returned to shipper.” 


9. A multiple exchange of telegrams took place between United 
and complainant between noontime on Tuesday, April 13, and mid- 
afternoon on Wednesday, April 14. United, in its messages to 
complainant, set forth the results of the two inspections referred 
to in Findings of Fact Nos. 7 and 8, and after stating that it 
thought the berries impossible to recondition, requested instruc- 
tions of complainant regarding disposition. Complainant, in its 
replies to United, took the position that the contract between 
the parties was negotiated on an f.o.b. acceptance final basis and 
that final disposition of the berries was a decision to be made by 
United, since the berries belonged to United. United denied that 
the berries were purchased on an f.o.b. acceptance final basis and 
continued to ask complainant for instructions regarding disposi- 
tion of the berries. Complainant did not give United the advice 
requested and on April 14, 1966, the berries were dumped under 
the supervision of a representative of the State of Arizona. 


10. Complainant has received no payment in connection with 
this transaction. 

11. The formal complaint was filed on August 16, 1965, which 
was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 
The first issue presented for our determination has to do with 


the terms of the contract made between complainant and United 
through the broker, Schefman, on April 9, 1965. Complainant, in 
its formal complaint, alleges that this was a sale, f.o.b. acceptance 
final, McAllen, Texas. Both respondents contend, however, that 
the agreed terms of the sale were f.o.b. McAllen, Texas. Since 
complainant and respondents, respectively, put forth affirmative 
but conflicting allegations with respect to the terms of the trans- 
action, the burden of proving the respective allegations, by a pre- 
ponderance of the evidence, rests upon the party or parties es- 
pousing same. Penick v. Wilkinson, 22 A.D. 714 (1963). 
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It is undisputed that the transaction involved herein was ne- 
gotiated by complainant’s sales manager, Morrie Morgan, with 
Schefman, the broker. The testimony of these two individuals, 
however, is in sharp conflict as to what was said and/or agreed 
upon in the course of their conversations. Morgan testified at the 
oral hearing that he told Schefman that complainant would sell 
the subject berries to United, but only under terms f.o.b. accept- 
ance final, to which Schefman agreed. Schefman, testifying at 
the oral hearing, denied that these were the terms of sale agreed 
upon, and testified that he never bought produce on an f.o.b. 
acceptance final basis. Schefman further testified, in substance, 
that the terms of the sale involved herein were f.o.b. McAllen, 
Texas. Fred Klahr, a buyer and a director for United, testified 
at the oral hearing that Schefman, in buying the subject berries 
for United, had not mentioned the terms of sale, but that he 
(Klahr) had understood, in the course of negotiating this trans- 
action with Schefman, that the sale was on an f.o.b. basis. Klahr 
also testified that, as a buyer for United, he never purchased 
commodities on an f.o.b. acceptance final basis. 


While the parties have submitted certain documentary evi- 
dence! in support of their respective claims, such evidence has 
been shown to be open to some question, to the point that its pro- 
bative value is greatly diminished. Accordingly, we consider that 
a decision in the matter must rest primarily on the oral testimony 
given at the hearing and on the credibility of the witnesses giv- 
ing such testimony. In this respect the presiding officer, who was 
present at the hearing and who had an opportunity to observe 
the demeanor of the witnesses at the time they were giving their 
testimony, was of the opinion that the evidence thus submitted 
by respondents should be accorded greater weight than that 
offered by complainant. He concluded that respondents had su- 
stained their burden of proving that the disputed transaction 
was an f.o.b. sale, and that complainant had failed to sustain its 
burden of proving that the transaction was on the basis of f.o.b. 
acceptance final. Under the circumstances, we accept the evalua- 
tion of the evidence, including the oral testimony, as made by the 
presiding officer, and hereby adopt his conclusion in this regard. 
Murlas Brothers Company v. Zambito Byothers, 17 A.D. 338 


(1958). Our decision in this respect is influenced to some extent 


1, The principal documents to which we refer are compainant’s telegram of April 10, 1965, 
to United, purporting to confirm the terms of the contract as f.o.b. acceptance final, and 
the Brokers Standard Memorandum of Sale, issued by Schefman, and showing the sale as f.o.b. 
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by the harshness of the conditions imposed by a sale f.o.b. accept- 
ance final (i.e., the purchaser must, under this circumstance, sur- 
render many of his contractual rights to the seller), as well as 
by the relative rarity of its use in the trade, so that an issue as to 


its inclusion in a disputed agreement must be very clearly estab- 
lished. : 


United’s acceptance of the berries is not disputed. Accordingly, 
it owes complainant the agreed contract price therefor, less any 
damages sustained as the result of any breach of warranty on the 
part of complainant. Bardin Brothers Produce Company v. Jack 
Keller Co., 22 A.D. 278 (1963). There is no contention that the 
strawberries were sold on the basis of an express warranty as 
to grade. However, the regulations in effect at this time provide 
that, under the f.o.b. terms of the sale, there is an implied war- 
ranty that the berries, at time of billing, are in a condition which, 
if handled under normal transportation service and conditions, 
will arrive at contract destination without abnormal deterioration. 
(7 CFR 46.48(i) and (j)). United contends that this warranty 
was breached, and points to the results of the two inspections 
made at Phoenix on April 13 as proof thereof. 


The parties have made no issue of the normalcy of the transpor- 
tation service and conditions under which the berries involved 
herein were handled. On the basis of the evidence before us, we 
conclude that such service and conditions were normal and that 
the suitable shipping condition warranty is applicable in this 
case. We further conclude that the results of the inspections made 


at Phoenix on April 18 are sufficient to support a finding that 
such warranty was breached by complainant. 


The general measure of damages for breach of warranty, where 
the receiver has accepted the goods, is the difference between the 
value of the goods actually delivered at the time and place of de- 
livery to the buyer and the value the goods would have had at 
that time if they had met contract specifications. Peru Orchards 
Company, Inc. v. Economy Produce Company, 23 A.D. 325 
(1964). The strawberries, in the instant case, had no market 
value, since they were worthless and were subsequently dumped. 
As to the value of strawberries meeting contract requirements, 
there being no better evidence available, we will accept as indi- 
cative of such value the f.o.b. contract price of the strawberries, 
plus freight to destination. Blue Ribbon Sales Company v. Nar- 
cise Produce, Inc., 24 A.D. 983 (1965). United’s damages arising 
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out of complainant’s breach, therefore, exceeds United’s liability 
to complainant for the f.o.b. contract price of the strawberries, 
and more than offsets complainant’s claim against United. Ac- 
cordingly, the complaint as to United should be dismissed. 


Complainant, in its complaint, has asked that we award repara- 
tion to it against Schefman, if it be found that United is with- 
out liability. Complainant, as the grounds for its complaint 


against this respondent, alleges that Schefman failed properly to 
perform the duties and specifications of a broker, in that he 


(Schefman), in the memorandum of sale, improperly showed the 
terms of the subject sale as f.o.b. instead of f.o.b. acceptance 


final, and improperly showed L. Gillarde Co., rather than Morgan 
Products Corporation, as the seller of the subject berries. Com- 


plainant also alleges that Schefman improperly addressed his 


invoice for brokerage, in the amount of $120.30, and refused to 
correct either the memorandum or the invoice after being in- 
formed by complainant of his errors. 


We have already found that the terms of sale involved herein 
were f.o.b., so that the inclusion of this information on the mem- 
orandum by Schefman was not improper. As to the remaining 
charges made against the broker by complainant, we find them 
to be without merit. Even assuming that such charges had been 


established, however, there has been no showing that they would 
have resulted in injury to complainant. 


Consistent with the foregoing, we find no violation by Schefman 
of section 2 of the act. Accordingly, we conclude that the com- 
plaint as to Schefman should be dismissed. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties.. 


(No. 10,943) 
In re D. G. SNYDER BROKERAGE COMPANY. PACA Docket No. 
2-246. Decided December 19, 1966. 


Failure to pay promptly—Failure to account and remit proceeds 
promptly—Revocation of license 
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The acts of respondent in failing to account and make full payment prompt- 
ly of purchase prices collected in brokerage transactions and to account 


and make full payment promptly of consignment proceeds and to make 
full payment promptly for commodities purchased are repeated and 
flagrant violations of the act for which revocation of license is ordered. 


Miss Daphne M. Anderson for complainant. 
Calhoun, Phelan & Campbell, of Memphis, Tenn., for respondent. 
Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed November 21, 1966, to which respondent did not file excep- 


tions, are adopted as the final decision and order in this proceed- 
ing. 


This order shall become effective on the 20th day after the date 
of service thereof upon respondent and copies hereof shall be 
served upon the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under the provisions of the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), hereinafter referred to as the “Act.” The complaint charges 
repeated and flagrant violations of the Act by the respondent 
during the period October 1964 through June 1965, as set forth 
in paragraphs 3, 14, and 15 of the complaint. A copy of the com- 
plaint was duly served upon the respondent to which an answer 
was filed September 19, 1966. Such answer (see Paragraph II 
thereof) in pleading to the factual allegations of the complaint, 
stated that “respondent neither admits nor denies the same, but 
demands strict proof if his interests are to be thereby affected.” 


Complainant on September 23, 1966, moved that a ruling be 
issued requiring respondent to file a responsive answer, as re- 


quired by Section 47.30(b) of the rules of practice. Respondent 


has failed to reply to the complainant’s motion, a copy of which 
was served upon respondent’s counsel on October 3, 1966. In this 
connection, the undersigned and the complainant’s counsel have 
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repeatedly attempted to contact respondent’s counsel by telephone 
to apprise them of the possible significance of failure to reply to 
the motion. 


Respondent’s failure to plead specifically to the factual allega- 
tions set forth in the complaint constitutes an admission of the 
charges under Section 47.30(b) of the rules of practice and, as 
provided by Section 47.30(c), such failure is deemed a waiver of 
hearing. 


PROPOSED FINDINGS OF FACT 


1. Respondent, Dale Griffin Snyder, is an individual doing busi- 
ness as D. G. Snyder Brokerage Company whose mailing address 
is Room 701, 198 8S. Main Street, Memphis, Tennessee 38100. 


2. Pursuant to the licensing provisions of the Act, license No. 
127279, was issued to respondent on April 3, 1950, has been re- 
newed annually and is next subject to renewal on or before April 
3, 1967. 


8. During the period October 1964 through June 1965, respond- 
ent failed to perform the specifications and duties of a broker 
in the sale of 21 shipments of fruits and vegetables negotiated by 
respondent in interstate commerce for and on behalf of eight 
sellers, in that respondent sold the commodities, invoiced the 
buyers and collected the purchase prices, but failed to account and 
make full payment promptly to the sellers; further during this 
period, respondent received two shipments of produce on consign- 
ment in interstate commerce from two shippers, sold the com- 
modities, and collected the purchase prices, but failed to render 
an accounting and pay the net proceeds promptly, all as set forth 
in paragraphs 4 through 12 of the complaint. 


4. During the period August 1964 through March 1965, re- 
spondent purchased 26 lots of perishable agricultural commodities 
from seven shippers in interstate commerce, but failed to make 
full payment promptly of the agreed, or adjusted, purchase prices. 
In each and every transaction, as listed in the complaint, the 
seller shipped the commodity in interstate commerce from vari- 
ous shipping points to respondent at Memphiis, Tennessee, or to 
receivers designated by respondent in the States of Tennessee 
and Arkansas, where the commodities were accepted without 
complaint or after an adjusted price was agreed upon between 
respondent and seller. 
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5. The unpaid balances due the various sellers listed in para- 
graphs 4 through 12 of the complaint are balances as reflected 


by the Department’s examination of respondent’s books as of 
April 15, 1966. 


PROPOSED CONCLUSIONS 


The acts of respondent in failing to account and make full pay- 
ment promptly of the agreed purchase prices collected in broker- 
age transactions and to account and make full payment promptly 
of the net proceeds collected in consignment transactions, as set 
forth in paragraphs 3 through 12 of the complaint, and to make 
full payment promptly of the agreed purchase prices as alleged 
in paragraph 13 of the complaint constitute repeated and flagrant 
violations of Section 2 of the Act (7 U.S.C. 499b) for which its 
license should be revoked. 


By notice in writing, on April 15, 1966, respondent was afforded 
the opportunity to demonstrate or achieve compliance with all 
lawful requirements of the Act relating to the allegations con- 
tained in paragraphs 3 through 13 of the complaint. Respondent 
has failed to do so. 


PROPOSED ORDER 


By reason of the findings and conclusions set forth above, the 
license of D. G. Snyder Brokerage Company, Memphis, Tennessee, 
is hereby revoked pursuant to Section 8(a) of the Act (7 U.S.C. 
499h). 


(No. 10,944) 


J. A. WooD COMPANY v. MANHATTAN FRUIT CONTRACTING COM- 
PANY. PACA Docket No. 9748. Decided December 20, 1966. 


Order granting petition to rehear 


Proceeding is remanded to the presiding officer for rehearing fur the limited 
purpose of receiving evidence concerning insurance company check. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER GRANTING PETITION TO REHEAR 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was 
issued September 7, 1966, awarding reparation to complainant 
against respondent in the amount of $2,017.20, with interest. 
Such award did not include an additional sum requested by com- 
plainant which represented its interest in a check issued by an in- 
surance company jointly to complainant and the trucker who 
transported the produce involved herein, which check was ap- 
parently endorsed by both payees. Complainant filed a timely 
petition for reconsideration of the order of September 7, 1966, 
which, pursuant to section 47.24 (a) of the rules of practice (7 
CFR 47.24 (a)), automatically set aside such order pending 
final action on the petition. Subsequently, complainant filed, in 
effect, a petition to rehear the proceeding on the question of 
damages and respondent filed a petition to rehear and reargue the 
proceeding and reconsider the order of September 7, 1966. Each 
of the petitions was served upon the opposing party and each 
party objected to the requests contained in the opposing party’s 
petition or petitions. 


Complainant, in conjunction with its petition to rehear the pro- 
ceeding on the question of damages, filed a joint affidavit of its 
salesman and an officer therein to the effect that they had no 
knowledge of and had not seen the insurance company check and 
that the alleged or apparent endorsement of the check on com- 
plainant’s behalf was a forgery and that the endorser thereon was 
not its employee, was not authorized to make such endorsement 
and, in fact, was not known to the affiants. Respondent objects, 
in part, to the requested rehearing on the basis of the fact that 
counsel for respondent furnished to complainant’s representative 
a copy of the check in issue after the hearing in February 1966, 
pursuant to a request of the Presiding Officer herein and that 
complainant did not make timely objection to such check or set 
forth in the petition good reason why the evidence complainant 
now desires to adduce was not introduced at the hearing in this 
proceeding as required by section 47.24 (b) of the rules of prac- 
tice (7 CFR 47.24 (b)). 


<«. 


Such section of the rules of practice does not apply to the peti- 
tion involved herein. Also, if in fact the questioned endorsement 
is a forgery, it does not appear from the record that complainant 
saw the check in controversy until after the hearing was held. 
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Further, complainant was apparently of the opinion that a denial 
of “payment” with respect thereto was sufficient to overcome the 
inferences to be drawn from the pertinent endorsement on the 
check. We, of course, assumed the legality of the endorsement. 
In view of the nature of the controversy at this state of the 
proceeding, that is, a possible forged endorsement of the insur- 
ance company check, and complainant’s apparent misunderstand- 
ing as to the significance of such endorsement, complainant’s 
petition to rehear the proceeding on the question of its relation- 
ship to the check in issue should be granted.! Cf. Israel Klein Co. 
v. S. Otis Sullivan and Company, 17 A.D. 910 (1958). Accord- 
ingly, the order of September 7, 1966, is hereby vacated and the 
proceeding remanded to the Presiding Officer for rehearing for 
the limited purpose of receiving evidence concerning the insur- 
ance company check. 


Copies of this order shall be served upon the parties. 


(No. 10,945) 


LAKE SHORE ORCHARDS v. BOEHMER, INC. PACA Docket No. 
2-165. Decided December 20, 1966. 


Acceptance—Liability 


Where respondent confirmed contracts of purchase and consignment but 
failed to pay and remit, it is liable to complainant for the purchase 
prices and the net proceeds realized from the consignment sale. 


Engst & Phelps, of Wenatchee, Wash., for complainant. 
Respondent pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $6,500.88 in connection 
with various shipments of apples in interstate commerce. 
~~ 1, Respondent’s petition to rehear and reargue the proceeding and reconsider the order of 


September 7, 1966, which is directed to alleged errors in the weight assigned to the evidence, 
is hereby dismissed as we find no error in this regard. 
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A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent, and a copy 
of the report of investigation was served upon complainant. Re- 
spondent filed an answer to the complaint, neither admitting nor 
denying the material allegations thereof. Although the amount 
involved exceeds $1,500, the parties waived an oral hearing and 
the case was handled under the shortened procedure provided in 
the Rules of Practice (7 CFR 47.20). Pursuant to such procedure, 
the parties were afforded an opportunity to file opening and an- 
Swering statements in support of their respective positions. 
Neither party filed a statement. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of W. H. Harding 
and W. J. Harding, doing business as Lake Shore Orchards, whose 
address is Chelan, Washington. 


2. Respondent, Boehmer, Inc., is a corporation whose address 
at the time of the transactions was P. O. Box 718, Wenatchee, 
Washington. Respondent’s present address is % The Auster 
Company, Inc., 51 South Water Market, Chicago, Illinois. At the 
time of the transactions involved herein, respondent was not 
licensed but was operating subject to license under the Act. 


3. On or about March 15, 1965, in contemplation of shipment 
in interstate commerce, and by oral contract, complainant sold to 
respondent a load of apples consisting of 125 boxes of Extra 
Fancy Starking Red Delicious Tray Pack apples, sizes 100 to 113, 
at $4.00 per box, less 20¢ per box marketing and terminal broker- 
age, f.o.b. Chelan, Washington, or $485.00; and 125 boxes of Extra 
Fancy Winesap Tray Pack apples, 30 boxes size 88, 32 boxes size 
100, 32 boxes size 113, and 31 boxes size 125, at $3.50 per box, 
less 20¢ per box marketing and terminal brokerage, for a total 
net price for the load of $887.50, f.o.b. Chelan, Washington. 


4. Complainant shipped on March 17, 1965, by truck, according 
to respondent’s instructions, from Chelan, Washington, the ap- 
ples referred to in Finding of Fact 3 to Max S. Scharlin Co. at Los 
Angeles, California, where they were accepted by the consignee. 


5. On or about April 27, 1965, in contemplation of shipment in 
interstate commerce, and by oral contract, complainant sold to 
respondent 840 boxes of Extra Fancy Winesap apples, at $3.00 
per box, less 20¢ per box marketing and terminal brokerage, for a 
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total net price of $2,352 f.o.b. Chelan, Washington. Pursuant to 
respondent’s instructions, complainant shipped this load of apples 
from Chelan, Washington, to The Auster Company, Inc. at Chi- 
cago, Illinois, where they were accepted by the consignee. 


6. On or about May 3, 1965, in contemplation of shipment in 
interstate commerce, and by oral contract, complainant sold to 
respondent 900 boxes of Extra Fancy Winesap apples, sizes 80 
to 163, at $3.65 per box, delivered El] Paso, Texas, less 20¢ per box 
marketing and terminal brokerage. Upon respondent’s instruc- 
tions, complainant shipped this load of apples from Chelan, Wash- 
ington, to respondent’s customer at El] Paso, Texas, where they 
were accepted by the consignee. There remains due and owing 
from respondent to complainant a total of $2,295. 


7. On or about April 5, 1965, in contemplation of shipment in 
interstate commerce, and by oral contract, complainant consigned 
to respondent 269 boxes of Extra Fancy Starking apples and 219 
boxes of Extra Fancy Winesap apples to be sold for complainant’s 
account. Respondent resold the apples, at various prices, to Max 
S. Scharlin Co. at Los Angeles, California. 


8. The foregoing contracts of sale and consignment were nego- 
tiated by W. C. Edgemon on behalf of respondent, and each con- 
tract was confirmed by respondent by forwarding to complainant 
a “Confirmation of Sale and Shipping Order.” 


9. Respondent has failed to pay complainant any of the pur- 
chase prices of the apples sold to it, and has failed to pay the net 
proceeds received for the consigned shipment of apples. 


10. An informal complaint was filed on September 1, 1965, 
which was within 9 months after accrual of the causes of action 
herein. 


CONCLUSIONS 


There appears to be no dispute or issue between the parties in 
connection with the transactions involved in this proceeding. In 
its answer, respondent states that, while it is aware “that some 
such total is due the complainant,” respondent “has no specific 
knowledge of same.” Respondent further states in its answer that 
it has no books or records bearing on the transactions in question 
and, for this reason, neither denies nor affirms the allegations of 
the complainant. 
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Since complainant’s allegations with respect to the sales in- 
volved herein and respondent’s confirmations are in accord, we 
accept the sworn allegations of the complaint with respect to the 
amounts due for each of the loads of apples purchased by respond- 
ent, viz., shipment of March 17, 1965, $887.50, shipment of April 
28, 1965, $2,352, and shipment of May 3, 1965, $2,295. As to the 
consigned shipment, complainant alleges that an audit made by 
the Washington State Department of Agriculture shows a net 
amount due complainant of $966.38, after deduction of $171.87 
for commission, $245 freight charges, and 10¢ per box marketing 
and terminal brokerage. In the absence of any evidence to the 
contrary, this figure is also accepted as the amount due complain- 
ant in connection with the consigned shipment. 


On the basis of the evidence, we conclude that respondent’s 
failure to pay complainant $6,500.88 in connection with the four 
shipments of apples involved in this proceeding was in violation 
of Section 2 of the Act. Complainant should be awarded repara- 
tion against respondent in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $6,500.88, with interest there- 
on at the rate of 6 percent per annum from June 1, 1965, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 10,946) 


THOMPSON BROS. v. BOEHMER, INC. PACA Docket No. 2-166. 
Decided December 20, 1966. 


Acceptance—Liability 


Where respondent confirmed the purchase of shipments of produce but failed 
to pay therefor, it is liable to complainant for the purchase prices 
thereof. <. 

Engst & Phelps, of Wenatchee, Wash., for complainant. 

Respondent pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,706.20 in connection 
with shipments of apples in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer to the complaint in which it neither 
admits nor denies the material allegations of the complaint. Al- 
though the amount involved exceeds $1,500, the parties waived an 
oral hearing and the evidence was submitted under the shortened 
procedure provided in the Rules of Practice (7 CFR 47.20). Pur- 
suant to such procedure, complainant and respondent were given 
an opportunity to file opening and answering statements, respec- 
tively, in support of their positions, but no statements were filed 
by either party. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Ronald E. Thomp- 
son and Gerald H. Thompson, doing business as Thompson Bros., 
whose address is Oroville, Washington. 


2. Respondent, Boehmer, Inc., is a corporation whose address 
at the time of the transactions was P. O. Box 718, Wenatchee, 
Washington. Respondent’s present address is “% The Auster 
Company, Inc., 51 South Water Market, Chicago, Illinois. At 
the time of the transactions involved herein, respondent was 
licensed under the Act. 


3. On or about March 1, 1965, in contemplation of shipment in 
interstate commerce and by oral contract, complainant sold to 
respondent 800 35-pound boxes of Fancy Winesap apples, at an 
agreed price of 4¢ per pound (28,000 pounds), less 10¢ per box 
brokerage or $80.00, for a net invoice price of $1,040, f.o.b. Ovo- 
ville, Washington. 


4. Complainant shipped by truck, on March 1, 1965, from Oro- 
ville, Washington, to respondent at Los Angeles, California, the 
apples referred to in Finding of Fact 3. Upon arrival, the apples 
were accepted by respondent. 
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5. On or about March 2, 1965, in contemplation of shipment in 
interstate commerce, and by oral contract, complainant sold to 
respondent 435 35-pound boxes of Fancy Winesap apples, size 
21% inches and larger, at 4¢ per pound (15,225 pounds), or $609, 
less 10¢ per box brokerage or $43.50, for a total purchase price for 
these apples of $565.50. On the same date, complainant sold to 
respondent 106 35-pound boxes of Fancy Winesap apples, sizes 
214, to 254 inches, at 3¢ per pound (3,710 pounds), or $111.50, 
less 10¢ per box brokerage or $10.60, for a total purchase price for 
these apples of $100.70, making a total invoice price for this 
shipment of $666.20. 


6. Complainant shipped by truck on March 2, 1965, from Oro- 
ville, Washington, to respondent at Los Angeles, California, the 
apples referred to in Finding of Fact 5. Upon arrival, respondent 
accepted the apples. 


7. The foregoing contracts were negotiated by W. C. Edgemon 
on behalf of respondent, and respondent confirmed the purchases 
and sales by sending complainant a copy of a “Confirmation of 
Sale and Shipping Order.” 


8. Respondent has not paid complainant the purchase prices for 
the apples described above, nor any part thereof. 


9. An informal complaint was filed on November 15, 1965, 
which was within 9 months after accrual of the causes of actions 
herein. 


CONCLUSIONS 


There is no dispute between the parties in connection with the 
transactions involved in this proceeding or the allegations con- 
tained in the complaint. Respondent’s answer neither admits nor 
denies the allegations, but states that respondent is without 
knowledge concerning the allegations contained therein. 


Respondent’s confirmations of purchase and sale are in accord 
with the allegations of the complaint with respect thereto, and 
respondent has submitted no evidence in rebuttal and makes no 
attempt to deny such allegations. On the basis of the evidence, 
therefore, we conclude that respondent’s failure to pay complain- 
ant $1,706.20, the total purchase price of the two shipments of 
apples in question, was and is in violation of Section 2 of the 
Act. Complainant should be awarded reparation against respond- 
ent in the latter amount, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,706.20, with interest there- 
on at the rate of 6 percent per annum from April 1, 1965, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 10,947) 


E. C. MAHAN v. ALBERT LEE BARNES d/b/a AL BARNES BROKER- 
AGE, a/t/a BARNES BANANA. PACA Docket No. 2-214. De- 
cided December 20, 1966. 


Bankruptcy—Dismissal 
Decision by Thomas J. Flavin, Judicial Officer. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant requests an 
award of reparation against respondent in the sum of $6,818.08 
in connection with transactions involving some thirty-six ship- 
ments of watermelons in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer 
thereto. Respondent, in his answer, neither admitted nor denied 
the allegations of the complaint, but alleged that he was then in 
bankruptcy. 


The Department has been furnished with a copy of respondent’s 
bankruptcy petition, filed March 7, 1966, in the United States 
District Court, in the Southern District of California. Complain- 
ant is listed therein, in Schedule A-3, as a creditor of respondent 
bankrupt. The Department has also been furnished with a copy 
of the discharge in bankruptcy, No. 206555-IH, granted this re- 
spondent on June 27, 1966. Under the circumstances, it is con- 
cluded that the complaint herein should be dismissed. 
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The complaint is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 10,948) 


DIXON TOM-A-TOE COMPANIES, INC. v. C. C. BOVA AND Co. PACA 
Docket No. 2-153. Decided December 22, 1966. 


Failure to pay purchase price 


Where respondent purchased and accepted shipments of tomatoes without 
complaint but failed to pay in full therefor, reparation is awarded com- 
plainant against respondent for balance owing. 


Complainant and respondent pro se. 
Miss Lenore H. Langford, Presiding Officer. | 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 


A timely complaint was filed in which complainant requested rep- 
aration against respondent in the amount of $9,718.50 in connec- 
tion with shipments of fresh tomatoes in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 


report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer and a supplement thereto, denying the 


indebtedness as alleged. With his answer, respondent submitted a 
check in the amount of $1,000 payable to complainant in diminu- 
tion of the indebtedness. 

Although the amount involved exceeds $1,500, the parties 
waived an oral hearing and the evidence was submitted under the 
shortened procedure provided in the Rules of Practice (7 CFR 


47.20). Pursuant to such procedure, complainant filed a joint 
opening statement and amendment to the complaint, respondent 
filed an answering statement, and complainant filed a statement 


in reply. 
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FINDINGS OF FACT 


1. Complainant, Dixon Tom-A-Toe Companies, Inc., is a cor- 
poration whose address is P. O. Box 4216, Roanoke, Virginia. 


2. Respondent is an individual, Chas. C. Bova, doing business 
as C. C. Bova and Co., whose address is P. O. Box 1136, Roanoke, 
Virginia. At the time of the transactions involved herein, re- 
spondent was licensed under the Act. 


3. On or about April 7, 1965, to July 6, 1966, inclusive, com- 
plainant sold to respondent quantities of fresh tomatoes, which 
had been received by complainant in interstate commerce. On 
the dates of purchase and sale, complainant delivered by truck 
to respondent at 1001 Third Street, S. E., Roanoke, Virginia, the 
tomatoes referred to herein. Respondent accepted each shipment 
of tomatoes in compliance with the contracts of sale, and has 
made various payments on account. There remains due and owing 


to complainant from respondent the sum of $6,940. 
4, Complaints were filed within 9 months after accrual of the 
causes of action stated in the complaints. 


CONCLUSIONS 


The evidence in this case fails to disclose any real issue or dis- 
pute between the parties with respect to the transactions involved 
herein or the tomatoes purchased and sold by the parties. 

Upon receipt of respondent’s check for $1,000 accompanying 
the answer to the complaint which was served upon complainant, 


an “Amendment to the Complaint and Opening Statement” filed 
by complainant stated there was a balance due complainant of 
$8,186. Respondent filed an answering statement showing addi- 


tional payments made on account to complainant and admitted 
owing complainant a balance of $6,940. Complainant’s statement 
in reply concurred with respondent’s answering statement as to 
the amount still due and owing to complainant. 

On the basis of the evidence, we conclude that respondent’s 
failure to pay complainant the balance due of $6,940 on the pur- 


chase price of the tomatoes in question was in violation of Sec- 
tion 2 of the Act. Complainant should be awarded reparation in 
that amount, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 


pay to complainant, as reparation, $6,940, with interest thereon 


at the rate of 6 percent per annum from August 1, 1966, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 10,949) 


ALEXANDER ANASKY v. CLIFTON FRUIT AND PRODUCE, INC. PACA 
Docket No. 2-181. Decided December 27, 1966. 


Interstate commerce—Jurisdiction—Dismissal 


Where complainant failed to establish interstate character of transaction 
complaint dismissed. 


Scheinberg, Wolf, Lapham & DePetris, of Riverhead, N. Y., for complainant. 
Respondent pro se. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of $400 in connection with a transaction involving a truckload of 
potatoes, allegedly in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, in which it challenges the Secretary’s jurisdiction in this 
case and, in the alternative, denies liability to complainant. 


Since the amount of damages claimed in the complaint does 
not exceed $1,500, the evidence in this case is submitted under 
the shortened procedure provided in the rulés of practice, 7 CFR 
47.20. Pursuant to this procedure, complainant and respondent, 
respectively, were given the opportunity of submitting an open- 
ing and an answering statement, but neither did so. No briefs 
were filed. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of Alexander Anasky 
and Jennie Anasky, doing business as Alexander Anasky, whose 
address is Main Road, Calverton, New York. 

2. Respondent, Clifton Fruit and Produce, Inc., is a corporation 
whose address is 105 Brooklyn Terminal Market, Brooklyn, New 


York. At the time of the transaction involved herein, respondent 
was licensed under the act. 


8. On or about April 2, 1965, complainant sold to respondent 


800 50-pound sacks of Long Island Katahdin potatoes, U.S. No. 


1 grade, at an agreed price of $4.75 per hundredweight, or a total 


contract price of $1,900, delivered Orangeburg, New York. The 
sale was negotiated by a broker, L. A. Withington & Co., Inc., 
of New York City, which issued its Confirmation of Sale on April 


2, 1965. 


4. On or about April 5, 1965, complainant loaded 800 50-pound 
bags of potatoes onto a truck at Calverton, Long Island, New 
York, and delivered them to Rockland State Hospital, Orange- 


burg, New York, pursuant to instructions from respondent. 


5. Respondent has paid complainant $1,500 in connection with 
this transaction, leaving a balance of $400 in dispute. 

6. An informal complaint was filed on October 14, 1965, which 
was within 9 months after the alleged cause of action herein 
arose. 


CONCLUSIONS 


The preliminary issue presented for decision herein is whether 
the truckload of potatoes involved herein was in interstate com- 
merce under the act, thereby vesting jurisdiction in the Secretary. 
See 7 U.S.C. 499a(3) and (8). The evidence in this case does not 
establish whether the potatoes involved herein actually moved 
outside the State of New York. Furthermore, there is no evidence 
to show that the parties at any time contemplated that the po- 
tatoes would so move. 


It is true that complainant, in its formal complaint, alleges that 
the transaction was in interstate commerce, in that the shipment 
allegedly passed through a part of the State of New Jersey while 
in transit from Calverton to Orangeburg. Respondent in its an- 
swer, however, in substance denies this allegation and therefore 
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places the burden of proving the interstate nature of this trans- 
action, by a preponderance of the evidence, squarely upon com- 
plainant. It is our opinion that complainant has failed to sustain 
this burden. Accordingly, without a showing by complainant that 
the produce involved herein was in interstate commerce, we con- 
clude that the Secretary’s jurisdiction has not been established 
and that the complaint should be dismissed. Anonymous, 15 A.D. 
466 (1956). 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 10,950) 


BAR-B-FARMS v. C. J. GOODSELL. PACA Docket No. 2-93. De- 
cided December 27, 1966. 


Acceptance—Liability—Bankruptcy—Discretion of Secretary 


Where respondent purchased and accepted shipments of potatoes but failed 
to pay in full therefor, respondent liable for balance still owing. Bank- 
ruptcy proceedings do not terminate an action already pending in a 
nonbankruptcy tribunal and it is within the discretion of the Secretary 
whether or not to proceed under the circumstances of a particular case. 

Complainant pro se. 

Fortino, Plaxton & Moskal, of Alma, Mich., for respondent. 
Miss Daphne M. Anderson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant sought repara- 
tion, in the amount of $4,639, against respondent in connection 
with transactions involving the shipment ef four truckloads of 
potatoes in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 








—————— 
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Respondent filed an answer admitting the transactions as alleged, 
admitting liability to complainant in the amount of $2,241.50, 
but denying any additional] liability upon the ground that pay- 
ment had been made. Pursuant to the authority of Section 7(a) 
of the act (7 U.S.C. 499g(a) an order was issued directing re- 
spondent to pay $2,241.50, plus interest, to complainant as an 
undisputed amount. Respondent’s liability for payment of the 
disputed amount of $2,397.50 was left for subsequent determina- 
tion in this proceeding. 


The parties waived oral hearing and the issues are submitted 
under the shortened procedure provided in the rules of practice 
(7 CFR 47.20). Pursuant to such procedure the parties were 
afforded opportunities to submit further evidence in the form of 
verified statements, but none was submitted. No briefs were filed. 
Complainant subsequently filed a petition to reopen, and respond- 
ent, by his attorneys, objected to reopening upon the grounds that 
respondent was adjudicated a bankrupt on August 19, 1966. It 
was ruled that the petition to reopen complied with the require- 
ments set forth in the applicable rule of practice (7 CFR 
47.24(b)), and the petition was granted. Copies of two checks 
and bank statements were received into evidence. 


Counsel for respondent then moved the Secretary for a stay 
of proceedings, alleging that the complaint is based upon a debt 
incurred by respondent prior to his adjudication as a bankrupt, 
that complainant was shown as a creditor in such bankruptcy 
proceeding and that the claim is dischargeable in bankruptcy. It 
has been held that bankruptcy proceedings do not, merely by 
virtue of their maintenance, terminate an action already pending 
in a nonbankruptcy tribunal to which the bankrupt is a party. 
It is within the discretion of the Department whether or not to 
proceed further with the reparation proceeding under the cir- 
cumstances presented in a particular case. Where, as in the in- 
stant case, both parties have had opportunity to submit evidence 
in support of the issues framed by their pleadings, the case should 
proceed to order. Merced Tomato Growers v. Jones Tomato House, 
23 A.D. 1303. Accordingly, respondent’s motion for a stay of 
proceedings is hereby denied. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of Maxim Bobinski 
and Maxim J. Bobinski, doing business as Bar-B-Farms, whose 
address is Route 2, Box 406, St. Augustine, Florida. 


2. Respondent is an individual, Carlton J. Goodsell, doing busi- 
ness as C. J. Goodsell, whose address is 15945 North East Street, 
Lansing, Michigan. At the time of the transactions involved here- 
in, respondent was licensed under the act. 


8. On or about April 22, 29, May 3 and May 7, 1965, in the 
course of interstate commerce, complainant by oral contracts sold 
to the respondent four truckloads of U.S. No. 1, size A, Sebago 
potatoes at $2.85 per 50 lb. bag and $5.50 per 100 lb. bag, for a 
total agreed contract price of $9,513 f.o.b. St. Augustine, Florida. 


4. Respondent received one truckload of potatoes on each of the 
days April 22, 29, and May 3 and 7, 1965, accepted each truck- 
load in accordance with the contract terms, and transported each 
load in interstate commerce. 


5. Respondent has made to complainant payments totalling 
$7,115.50 of the contract price, and has also paid interest in the 
amount of $113.63. Respondent failed to pay the balance of 
$2,397.50, which is due to complainant in respect of the transac- 
tions involved herein. 


6. The informal complaint was filed on December 8, 1965, which 
was within 9 months after accrual of the causes of action herein. 


CONCLUSIONS 


Respondent admits that he received and accepted the four 
truckloads of potatoes at the total contract price alleged by com- 
plainant. Respondent claims that he has made payment of the 
whole amount, and that complainant has not given him credit for 
$2,397.50 which was paid. Respondent also states that his records 
were burned in a fire at his office. 


Having put forward the affirmative defense of payment, the 
burden rests with respondent to prove this defense by a prepond- 
erance of the evidence. The evidence shows that on two occasions 
in May 1965, he issued checks in the amount of the balance now 
claimed, namely $2,397.50, but that each check was returned for 
insufficient funds. There is nothing in the record to prove that 
payment of the $2,397.50 was actually made, and we therefore 
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find that this balance is still due to complainant in respect of the 
transactions upon which the complaint is based. Respondent’s 
failure to pay this amount to complainant is in violation of sec- 
tion 2 of the act, and complainant should be awarded reparation 
of $2,397.50, plus interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,397.50, with interest there- 
on at the rate of 6 percent per annum, from June 1, 1965, until 
paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 10,951) 


CUTLER GROWERS EXCHANGE v. LOWELL J. SCHY COMPANY. 
PACA Docket No. 9829. Decided December 27, 1966. 


Purchase—Broker—Color and ripeness specifications—Adjustments— 
Damages—Consignment—Not established—Liability 


Where respondent, not acting as broker, purchased produce from complain- 
ant and failed to prove breach of contract as to color and ripeness of 
pomegranates and persimmons, respectively, failed to prove agreement 
for price reduction and failed to prove consignment, it is liable to 
complainant for the purchase prices of the produce. 


Mr. John P. Hyland, of Visalia, Cal., for complainant. 
Pettitt, Blumberg & Sherr, of Fresno, Cal., and 
Jarrett & Enmark, of Fresno, Cal., for respondent. 
Mr. William L. Anderson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation in the amount of $5,779.60, which is alleged to be the 
total of the unpaid purchase prices of two shipments of fruit sold 
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and delivered to respondent in the course of interstate commerce 
during October 1964. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, alleging, 


inter alia, that it had handled the subject shipments as a broker 
only and denying liability to complainant. 


Respondent requested an oral hearing, which was held in Fresno, 
California, on June 6, 1966. Both parties were represented by 
counsel. Each party presented the testimony of one witness. No 
briefs were filed. 


FINDINGS OF FACT 


1. Complainant, Cutler Growers Exchange, is a corporation 


whose address is P. O. Box 247, Cutler, California. 


2. Respondent is a partnership composed of Lowell J. Schy, a 
general partner, and Clarence D. Solomon, a limited partner, do- 
ing business as Lowell J. Schy Company, whose address is P. O. 
Box 2388, Fresno, California. At the time of the transactions 
involved herein, respondent was licensed under the act. 


3. On or about October 1, 1964, complainant sold to respondent 
800 lugs of California pomegranates at $2.65 per lug, for a total 
of $2,120, f.o.b. Cutler, California. 


4. On or about October 3, 1964, complainant sold to respondent 
1,304 lugs of pomegranates at $2.40 per lug, and 200 flats of per- 
simmons at $2.65 per flat, for a total of $3,659.60, f.o.b. Cutler, 


California. 


5. On October 1 and October 3, 1964, respectively, complainant 
loaded pomegranates and persimmons meeting contract specifica- 


tions onto a truck furnished by respondent and billed each of the 
loads out of Cutler, California, to Passaic, New Jersey. 


6. Upon arrival in Passaic, New Jersey, both shipments were 
accepted by one Howard Cohen, who subsequently sent to re- 
spondent account sales indicating that he kad deducted 25¢ per 
lug on the pomegranates in the first shipment, and had sold the 
pomegranates and persimmons in the second shipment for the 
account of respondent. 
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7. On or about January 5, 1965, respondent sent complainant 
its check in the amount of $2,970.44, which check was not honored 
by reason of insufficient funds in respondent’s account. 

8. Respondent has failed and refused to pay complainant the 


agreed purchase prices for the two shipments of fruit involved 
herein. 


9. The formal complaint was filed on May 6, 1965, which was 
within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


The first issue presented for decision has to do with the role 
played by respondent in the two transactions involved herein. 
Complainant contends that respondent was the purchaser of the 
fruit in question, while respondent alleges that it acted only as 
broker on behalf of Howard Cohen, Passaic, New Jersey. 


Kenji Tashiro, complainant’s president, testified in this connec- 
tion that these sales were made in telephone conversations which 
he had with Lowell J. Schy, respondent’s general partner. Accord- 
ing to Tashiro, nothing was said which could possibly be con- 


strued as an indication that respondent was acting merely as a 
broker. In fact, he stated he did not even know the name of re- 
spondent’s customer or where the fruit was to be shipped until 
the trucks hired by respondent arrived at complainant’s packing 
house. Tashiro testified that he had prepared and sent to respond- 
ent invoices and copies of the bills of lading on both shipments. 
Respondent is named as purchaser in each of the invoices, and as 
consignee on the second bill of lading. Howard Cohen is named 
as consignee in the first bill of lading. 


Schy testified in essence that respondent did not buy this fruit, 
but acted only as a broker under an arrangement whereby com- 
plainant was to invoice respondent at 10¢ per package less than 
the price quoted to Howard Cohen, and respondent in turn was 
to invoice Cohen, collect the purchase price and, after deducting 
freight advances and a brokerage fee of 10¢ per package, remit 


the balance to complainant. Schy testified that this procedure 
had been followed in previous dealings with complainant. He did 


not contradict Tashiro as to the substance of the conversations 
leading up to these sales. He admitted that he may have been 
in error, but he said it was his impression that on each occasion 
he had talked with one Min Ezaki, then employed by complainant 
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as a salesman, but now deceased. He testified that he had pre- 


pared and sent to complainant and to Howard Cohen copies of 
broker’s memoranda of sale relating to each transaction. 


Tashiro testified that Ezaki was home ill from about August 


15, 1964, until he returned to work several days after these sales 
had been consummated. He denied having received copies of the 
broker’s memoranda of sale referred to by Schy. 


On the basis of the evidence before us, including Exhibit No. 
4 to the Department’s report of investigation, we conclude that 
respondent acted as purchaser of the goods in question, for and 
on its own behalf, and did not act as broker in these transactions. 


It is clear that respondent accepted the fruit involved herein 
and therefore is liable to complainant for the agreed total of the 
f.o.b. purchase prices of the two shipments, less damages su- 
stained as the result of any breach of contract on the part of com- 
plainant. B. G. Anderson Co., Inc. v. Comunale, 25 A.D. 228 
(1966). The burden of proving the breach and the resulting dam- 
ages, by a preponderance of the evidence, rests upon the moving 
party, respondent here. 


Respondent appears to take the position that complainant 
breached the contracts between the parties by shipping pome- 
granates that were too pale and persimmons that were ripe on 


arrival in Passaic, New Jersey. However, we fail to find any evi- 
dence that would sustain a finding that the pomegranates were 


to have been of any particular color or hue on arrival in Passaic. 
Similarly, there is insufficient evidence to establish the degree of 
ripeness required of the persimmons under the contracts. Even 
assuming that such standards had been established by respondent, 


we have no evidence of the condition of the respective shipments 


on arrival at Passaic, such as an inspection, upon which to base 
a conclusion that the contracts were breached by complainant. 


Respondent contends, however, that it is not liable for the 


original f.o.b. purchase prices of the fruit, on the further ground 
that after the shipments arrived at Passaic and complaint was 
made to complainant, complainant’s Ezaki agreed on its (com- 


plainant’s) behalf to reduce the f.o.b. price of the pomegranates 
in the first load by 25¢ per lug and to allow Cohen to sell the fruit 


in the second load on consignment and for complainant’s account. 
In our opinion, however, the evidence is insufficient to support 
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respondent’s claim in this respect. We conclude, therefore, that 
this defense must fail. 


Respondent’s failure to pay complainant the total of the pur- 
chase prices of the two shipments of fruit involved herein, 


$5,779.60, constitutes violations of section 2 of the act. Complain- 
ant should be awarded reparation in this sum, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $5,779.60, with interest there- 
on at the rate of 6 percent per annum from November 1, 1964, 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 10,952) 


In re J. A. MORGAN PRopuce, INc. PACA Docket No. 2-46. De- 
cided December 28, 1966. 


Failure to pay promptly—Repeated and flagrant violations— 
Publication of facts 


Respondent’s failures to make full payment promptly for produce purchased 
constitute repeated and flagrant violations of the act authorizing li- 
cense suspension or revocation and publication of the facts. As re- 
spondent’s license terminated prior to the institution of this proceeding 
suspension or revocation thereof is not ordered but the facts and circum- 
stances of such violations shall be published. 


Mr. Fred W. Harris and Miss Daphne M. Anderson for complainant. 
Mr. Robert M. McCartney, of Atlanta, Ga., for respondent. 
Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed November 10, 1966, to which respondent did not file excep- 


tions, are adopted as the final decision and order in this proceed- 
ing with the deletion therefrom of the phrase “and its refusal to 


accept a shipment in interstate commerce without reasonable 
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cause,” contained in the third and fourth line of the first full 
paragraph on page 8. 

This order shall become effective on the eleventh day after the 
date thereof and copies hereof shall be served upon the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1930 (7 U. S.C. 499a et seq.), hereinafter called the 


Act. It was instituted by a complaint filed on February 11, 1966, 
by the Fruit and Vegetable Division, Consumer and Marketing 
Service, United States Department of Agriculture. It was alleged 


that the respondent, J. A. Morgan Produce, Inc., a Georgia cor- 


poration which formerly had a license under the Act, had failed 
to pay promptly in 57 transactions, and had rejected one shipment 
without reasonable cause. Complainant requested a finding that 


respondent had flagrantly and repeatedly violated the Act. Re- 
spondent filed an answer denying violations. 

An oral hearing was held in Atlanta, Georgia, before Hearing 
Examiner Jack W. Bain, Office of Hearing Examiers, United 
States Department of Agriculture, on May 3, 1966. Fred W. 


Harris, of the Office of the General Counsel of the Department, 
appeared for complainant. Robert M. McCartney, an Atlanta at- 
torney, appeared for respondent. Complainant called one witness 


and introduced four exhibits. Respondent did not call a witness 
but presented two exhibits. 


After the hearing, complainant, by Daphne M. Anderson, of the 
Washington office, Office of the General Counsel, filed proposed 


findings, conclusions, and order on June 14, 1966. Respondent 


filed a brief on June 30, 1966, and complainant filed a reply brief 
on July 14, 1966. 


PROPOSED FINDINGS OF FACT 


1. The respondent, J. A. Morgan Produce, Inc., is a Georgia 
corporation whose address, at the time of the transactions here 
involved, was Building No. 8, Georgia State Farmers Market, 
Forest Park, Georgia. 
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2. Pursuant to the licensing provisions of the Act, license No. 
187643 was issued to respondent on July 13, 1960. This license 
was last renewed on its anniversary date in 1964, and there is 


no question but that it was terminated prior to this proceeding. 
The officers of respondent are Julian Alver Morgan, Sr., president 


and holder of 53 percent of the stock, Julian Alver Morgan, Jr., 
vice president and holder of 24 percent of the stock, and Gloria 


Ann Tynes, secretary-treasurer and owner of 19 percent of the 
stock. 


8. Julian Alver Morgan, Jr., vice president of respondent, is 
treasurer and holder of 20 percent of the stock of General Pro- 


duce, Incorporated, which is a licensee under the Act, holding 
license No. 185408. Julian Alver Morgan, Sr., president of re- 


spondent, is president of General Produce, Incorporated, and 
owner of 60 percent of its stock, and is also licensed under the 


Act as the individual owner of Morgan Brokerage Company, 
which holds license No. 179051. 


4. During the period beginning December 18, 1963 and con- 
tinuing through June 8, 1964, respondent failed to make full pay- 


ment promptly for 57 lots of perishable agricultural commodities 
which were purchased, received and accepted without complaint 


by respondent, in interstate commerce. The details of these 57 
transactions in interstate commerce are listed below: 









eiuvalAsuueg ‘Singslliey 


Os LLE'T F9-ST-G “ “ “Quy ‘sI@MOIN) 0}%}0g 

00°LLY $9-FI-P eluva[Asuueg ‘e aAlzeiradoog vruealAsuUueg 
90°611'S $9-62-P » “ lanosstjq ‘A}IQ stsuvy 

- 0g'Z18'T p9-ST-P oyep] $00}8}0g “oo pue oqney, *y "TJ 

& euozliy ‘euinx 

i Of OFT'T F9-0T-F euozlly 90n}49'T ‘oul “OD [NBsUdD *y 90] 

g 0S Z2I'T P9-ES-7 “ “ “ “ “ “ 

”n 00°680‘T ¥9-02-7 “ “ “ “ “ “ 

Ss 00°0F2'T $9-ST-F - “ a . « “ 

— ‘ 

& 63 0O'SLZT P9-ET-P “ “ “ “ “ “ 

Q ° 00°S16 P9-ET-P “ “ “ “ “ “ 

g -  O8°LZ0'T 59-6 -F «“ “ a Aasiet MON 

si 7 09°Sr6 09-9 -7 “ “ rT ‘uMo4s} 431 “oul “09 

° ae 00°990°T 9-9 “7 Aasief MON $90} 8}0g ozBjOg JUNO FY PWouusg_ 

— = oo'sss‘s P9-ET-S “ “ “ “ “ 

a g worse 59-Z1-Z « « Bplto[y ‘opus[i0 

< 5 09°262'2 p9-TI-S “ “ 09 WAI 809M 

= ‘ 

- aton ¥9-SZ-€ “ “ “ “ “ “ 

< L i ¥9-ES-E “ “ “ “ “ “ 

je =| GL’TZ¢o i P9-8T-E “ “ “ “ “ “ 

wn 00°079‘2 P9-ET-S “ “ “ “ “ “ 

S 00°0F9'Z F9-ZI-S “ “ “ “ “ “ 

Ay 00°09 P9-Z1-S “ “ “ “ “ “ 
08°298°2 ¥9-01-3 “ sosuvig “ “ “ “ 

(eouv[eg) ‘i souliezuey ) Bpllo,y ‘perj[Ty e418] 

zo'9g «=$ (preduy) 89-8T-ZT Bplio[y 3? sosuvrig) 0D Bulyppeg pexaj[y exe] 

= aL YT PSDYIING aounjdaoopy quod Ayvpommog 49119 

a paaibhy fo 90q Buiddrys 









~ 
= 
0 
_ 


J. A. MORGAN PRODUCE, INC. 
Cite as 25 A.D. 1513 


00°080°T 
gh'6Ir 


00'SrE'T 


00°0TS'T 
GL’8Ts 
GL’89Z 
00°S92 
GL°896 
09°29Z 
00°0S2 
00°0S2 


0S°SES 
$2922 


OS ZEE 
€9°ST0S 


GS°3L6'T 
S9°SE6 
00°986 


IY IsDYIINT 
praiGy 


v9-ZT-g 
v9-3 -g 


v9-LO-V 


v9-6¢-F 
v9°8 -9 
v9-F -9 
v9-T “9 
v9-ES-¢ 
v9-06°S 
v9-6 -g 
v9-L -g 
v9-% -g 
v9-Fa-P 


v9-9T-F 


v9-3 -S 


v9-08-F 


t9-F2-V 
b9-Z2-V 


20unjda09p 
fo aj0q 


“ 
SVX9I, 


“ 


eplioly 


oyepl 


UOPSUIYSe M 
BIULOFISD 
BuozILy 


qUuLl0g 
burddrys 


“ 
suolug 


suoIug 


$90}¥}0g 


Arajao 
soysipey ) 
ay £12199) 
Soysipey ) 
ay £12129) 
soysipey) 
wy £12129) 


“ 


$90}8}0g 
fAqipomumog 


SBXO], 


‘swiey ieysnyog yurag 


‘uenr ueg 


sexes, ‘AJIO [eyssAIQ 
“uy “09 xy 
ToTTON-UN][[NH-eyueK ey 
Idnossiq ‘AJIQ svsuvy 


“oul “Oo syuLy 7709g 


“ee 


“c 


epri0 
‘suos 7 epng "Vv 


ld ‘Opetao 


oyep] ‘eyepaen 


uvullpuemyog AsAIe 


uo}SUIYsSeA ‘YOIMouUDy 
“O09 soNpolg J19eyeg 


BIUIOJI[VO ‘parvuxgG 


“Jul “OD UBULIOULT [PA 


42119) 








“ 


“ec 


“ 


“ 


“ 


“ 


“ 


“ 


“ 





o 
oO 
a 
am 
= 
oO 
< 
mM 
& 
_— 
Ee 
A 
© 
= 
= 
°o 
oO 
x 
o 
< 
13} 
y 
AQ 
<x 
je 
2 
[ox] 
Q 
a 


Cite as 25 A.D. 1513 











00°026‘T 
00°80rT 
00°09L 


TS°Stt'T 
09°806 
00°S69‘T 


00°S9L‘T 
SL'bb0% 
00°SLE‘T 
00°088 

96°990°T 
00°9TO'T 
00°608‘T 
GL'106‘T 
GL’sTs‘T 


dL @DYIINT 


paaiby 


v9-9 -9 
v9-62-¢ 
v9-TS-s 


v9-L2-g 


v9-IT-S 


v9-L -S 
v9-S -S 
v9-v -9 
v9-L -g 
v9-GS-g 
v9-ZT-g 
v9-9 -g 
v9-62-S 
v9-8T-g 
v9-S -g 
20un},da00 Y 
fo 90q 





“cc “ 


“ “ 


yIox MON 


euozlly 


UISUODSTM 


“cc 


Bpltoly 


“cc 
euozily 


BIULOFI[ED 


“ 
euozlly 


“c “ 


“ “cc 


yloX MON 


quto0g 
burddrys 


“ 


“ce 


$90}810g 


90n340'T 


$90}840g 


“ 


$90}8}0g 


“ 


qyinijedeiy 


“ 


“cc 
90N}40'T 


“ 


“ 


$20}840g 


fAqvpommog 


“ “ “ 


Aesiepr Man ‘Ainqueip 
“uy “uhoy y suoumig 


euoziiy ‘eunxz “uy 
“OO sonpoig enzoy “HW 


UISUODSIM “F[OUSOY 
“solg uvuULysng 


eploly ‘sdurysey 
‘u0lyBloOssy 
SIOMOID 0}R}0g SSuIysey 


BlutojI[eD ‘u0zTeT[ NG 
“UI ‘SAOMOI BSOOL) ONG 


“cc “ “ 
BIUIOJI[VD ‘SBUITeS 
‘Auedulog punjsug *L ‘y 
“ “ “cc 
yIoxX MeN ‘onZoqenby 
‘s1o[voq 0}¥j0g US{sey 


497]9S' 








J. A. MORGAN PRODUCE, INC. 1519 
Cite as 25 A.D. 1513 


5. On January 29, 1963, respondent purchased from Mutual 
Vegetable Sales, Salinas, California, a truckload of lettuce at the 
agreed purchase price of $1,908.00 f.0.b. The seller shipped the 
lettuce in interstate commerce from California to respondent in 
Atlanta, Georgia. Upon arrival of the shipment on February 3, 
1963, respondent rejected the lettuce without reasonable cause. 
The Judicial Officer’s Decision and Order, 23 A.D. 882 ruled that 
respondent’s rejection of this interstate shipment of lettuce was 
in violation of section 2 of the Act. 


6. Respondent filed a petition under Chapter XI of the Bank- 
ruptcy Act, and its Plan of Arrangement, as amended, was con- 
firmed by the United States District Court for the Northern Dis- 
trict of Georgia, Atlanta Division, on September 28, 1964. The 
amended Plan provided for a payment of 25% of each of the 
indebtednesses listed as “Agreed Purchase Price” in Proposed 
Finding of Fact 4, above. 


7. Respondent was afforded the opportunity on August 11, 
1965, by written notice, to demonstrate or achieve compliance 
with all lawful requirements of the Act concerning the above 
transactions, but respondent has not done so. 


PROPOSED CONCLUSIONS 


Respondent seems to claim that complainant is estopped to 
bring this proceeding by statements made by government counsel 
in a prior court proceeding involving a requested injunction 
against the Secretary, upon which respondent relied in obtaining a 
loan. In addition to the rule of law that an unauthorized act or in- 
terpretation by an employee does not estop the government from 
bringing a disciplinary action (Goodman v. Benson, 20 A.D. 159, 
286 F. 2d 896, CA 7, 1961, U. S. v. Stewart, 311 U.S. 60, 70, 1940), 
what respondent claims to have relied on contained the state- 
ment that nothing could be done without the approval of the 
Department of Agriculture, which appproval was not obtained 
(Transcript pages 14-15). Furthermore, the statement concerned 
action by the Department in connection with a decision of the 
Judicial Officer, shown in Proposed Finding of Fact 5, not with 
the other transactions here involved. It is concluded that the re- 
spondent’s claim of estoppel is unsupported in fact as well as in 
law. 


In its brief, respondent argues that the bankruptcy proceeding 
demonstrated respondent’s good faith, that the violations were not 
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willful, and that the creditors agreed that respondent be allowed 
to continue in businesss. Whatever the bankruptcy shows when it 
was taken, it did not show anything about respondent’s motives 
at the time of its failure to pay. As to willfulness, respondent was 
given opportunity to get itself into compliance, as shown in Pro- 


posed Finding of Fact 7. In such a situation, willfulness need not 
be shown. In re Harrisburg Daily Market, Inc., 20 A.D. 955, 975 
(1961). It was not necessary to allege or prove willfulness here. 


Whatever the creditors agreed to as to respondent’s continuing in 


business could not usurp the duty and authority of the Secretary 


to determine whether and how the provisions of the Act should be 
applied to a licensee. Respondent’s statement that the creditors 
agreed that respondent might do business under a different name 


and license is immaterial here, as this proceeding involves only 
the respondent corporation, not any other corporation or entity, 
nor any license other than that of the respondent corporation. 


It is concluded that respondent’s failure to make full payment 


promptly for perishable agricultural commodities purchased in 


interstate commerce,* as set forth in the Proposed Findings of 
Fact, constituted flagrant and repeated violations of Section 2 of 
the Act, authorizing license suspension or revocation and publica- 


tion of the facts. As respondent’s license was terminated prior 


to the filing of the complaint herein, no suspension or revocation 
should be ordered, but the facts should be published, as recom- 
mended by complainant. 


PROPOSED ORDER 
The facts and circumstances set forth above, and this decision, 
shall be published, and copies hereof shall be served upon the 
parties. 


This order shall become effective on the eleventh day after its 
date. 


* Pursuant to the Judicial Officer’s order of December 28, 1966, the phrase “and its refusal to 
accept a shipment in interstate commerce without reasonable cause,” which was located at 
this point in the hearing examiner’s recommended decision has been deleted. 
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(No. 10,953) 


In re L. A. HOOGE Co. PACA Docket No. 2-352. Decided Decem- 
ber 28, 1966. 


Failure to pay—Revocation of license—Consent 


Respondent’s failures to pay for numerous shipments of perishable agri- 
cultural commodities are violations of the act for which its license is 


revoked. 


Miss Daphne M. Anderson for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 


cultural Commodities Act, 1930, as amended (7 U.S.C. 499a e¢ 


seq.), instituted by a complaint filed on December 7, 1966, by the 
Director, Fruit and Vegetable Division, Consumer and Marketing 
Service, United States Department of Agriculture. It is alleged 
in the complaint that respondent willfully, repeatedly and flag- 
rantly violated section 2 of the act (7 U.S.C. 499b), by failing and 


refusing to make payment of the amounts due in connection with 
perishable agricultural commodities purchased, received and ac- 
cepted by respondent in interstate commerce. 


A copy of the complaint was served upon each partner of re- 
spondent firm. Respondent filed an answer on December 13, 1966, 
in which it admitted each and every allegation of the complaint; 


waived oral hearing; waived the preparation of a Hearing Exam- 


iner’s report and the filing of exceptions thereto; waived oral ar- 
gument before the Secretary; waived the provisions of section 10 
of the act with respect to the requirement of a 10-day period be- 


fore an order can take effect; and consented to the issuance of an 
order revoking the license issued to it under the act. 


FINDINGS OF FACT 


1. Respondent is a co-partnership composed of Louis A. Hooge, 


Leon D. Hooge, and Paul H. Hooge, doing business as L. A. Hooge 
Co., whose address is 332 Produce Terminal, San Antonio, Texas. 


2. Pursuant to the licensing provisions of the act, license No. 
174769 was issued to respondent on February 14, 1958. This li- 
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cense has been renewed annually, presently is in effect, and next is 
subject to renewal on or before February 14, 1967. 


38. During the period March 1965 through November 1966, re- 
spondent purchased, received and accepted without complaint at 
least 200 lots of vegetables in interstate commerce from at least 
70 shippers, but willfully failed, neglected and refused to make 
payment of the amounts due in connection with the transactions, 
totaling more than $240,000. Payment for each lot was due each 
seller within 10 days after such lot was accepted without com- 
plaint, but no payment has been made. During the period of these 
purchases respondent was aware it was insolvent and did not have 
funds with which to pay the sellers of these vegetables within the 
time required by the regulations issued pursuant to the act. Des- 
pite this knowledge of its inability to make payment promptly, 
and knowing that failure to pay promptly and fully was a viola- 
tion of the act, respondent continued to make such purchases. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 3, it is 
concluded that respondent willfully, repeatedly and flagrantly vio- 
lated section 2 of the act (7 U.S.C. 499b). Respondent, in its an- 
swer, admitted each and every allegation of the complaint, waived 
oral hearing, and consented to an order revoking the license issued 
to it under the Perishable Agricultural Commodities Act, 1930, as 
amended (7 U.S.C. 499a et seq.). Respondent also waived the 
provisions of section 10 of the act with respect to the effective date 


of the order. Accordingly pursuant to section 47.26(b) of the 
rules of practice (7 CFR 47.26(b)), such order should be issued. 
ORDER 


Effective on the 5th day after the date hereof, respondent’s 
license under the act is revoked. 


The facts and circumstances shall be published. 


Copies of this order shall be served upon the parties. 
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(No. 10,954) 


MARTIN FRUIT Co., INC. v. JOHN SLAVICH, JR., INC. PACA Docket 
No. 9815. Decided December 28, 1966. 


Stay order vacated 
Decision by Thomas J. Flavin, Judicial Officer. 


ORDER VACATING PRIOR ORDER 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was 
issued October 21, 1966, dismissing the complaint. On October 28, 
1966, the order of October 21, 1966 was stayed and complainant 
was given an extension of time within which to file a petition for 
rehearing of the proceeding. Complainant has failed to file such 
petition. Accordingly, the order of October 28, 1966 is hereby 
vacated and the order of October 21, 1966, is hereby reinstated. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 
DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 10,955) 


FARMERS POTATO DISTRIBUTING Co., INC. v. M. P. CLARK, INC. 
PACA Docket No. 2-244. Order issued December 15, 1966. 


(No. 10,956) 


JOE PHILLIPS, INC. v. NATIONAL PRODUCE DISTRIBUTORS, INC. 
PACA Docket No. 9909. Order issued December 29, 1966. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 10, 957) 


UNITED PACIFIC PACKERS, INC. v. REDI-Foops, INc. PACA Docket 
No. 2-327. Reparation of $2,846.81 with 6 percent interest 
from April 1, 1966, awarded complainant against respondent 
in order issued December 1, 1966. 
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(No. 10,958) 


CHIEF WABASIS POTATO GROWERS COOPERATIVE ASSOCIATION v. 
BALSAMO & COMPANY. PACA Docket No. 2-335. Repara- 
tion of $4,151 with 6 percent interest from February 1, 1966, 
awarded complainant against respondent in order issued De- 
cember 2, 1966. 


(No. 10,959) 


H. JAcoBs Potato Co. v. ELIAS Ruiz & Co. PACA Docket No. 2- 
339. Reparation of $34,880.80 with 6 percent interest from 
February 1, 1966, awarded complainant against respondent 
in order issued December 2, 1966. 


(No. 10,960) 


LEONARD SHAPIRO v. PAPPAS & Co. PACA Docket No. 2-337. Rep- 
aration of $875.30 with 6 percent interest from October 1, 


1965, awarded complainant against respondent in order is- 
sued December 2, 1966. 


(No. 10,961) 


O. C. STONE v. ROBERT GRAY & SON. PACA Docket No. 2-334. 
Reparation of $195 with 6 percent interest from June 1, 1965, 
awarded complainant against respondent in order issued De- 


cember 6, 1966. 


(No. 10,962) 


FERRIS G. TALMAGE v. ELIAS Rutz & Co. PACA Docket No. 2-341. 


Reparation of $10,088.75 with 6 percent interest from Janu- 


ary 1, 1966, awarded complainant against respondent in 
order issued December 7, 1966. 


(No. 10,963) 


HOOPLE POTATO PRODUCTS, INC. v. MORPHIS FEED AND PRODUCE. 
PACA Docket No. 2-347. Reparation of $631 with 6 percent 
interest from February 1, 1966, awarded complainant against 
respondent in order issued December 13, 1966. 
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(No. 10,964) 


SILVERSTREAK-DIST. INC. v. J. SHAPIRO & Co. INc. PACA Docket 


No. 2-349. Reparation of $5,762.09 with 6 percent interest 
from June 1, 1966, awarded complainant against respondent 
in order issued December 13, 1966. 


(No. 10,965) 


MIDWAY WATERMELON SALES v. R-B PRODUCE Co. INC. and/or 
JAMES J. ROTELLA. PACA Docket No. 2-318. Reparation of 


$663 with 6 percent interest from August 1, 1965, awarded 


complainant against respondents in order issued December 
14, 1966. 


(No. 10,966) 


MIKAMI BROTHERS v. SAN DIEGO POTATO COMPANY. PACA Docket 
No. 2-351. Reparation of $2,325 with 6 percent interest from 
March 1, 1966, awarded complainant against respondent in 
order issued December 14, 1966. 


(No. 10,967) 


RULON HUGHES POTATO Co. v. SAN DIEGO POTATO COMPANY. 
PACA Docket No. 2-350. Reparation of $9,250 with 6 percent 
interest from May 1, 1966, awarded complainant against re- 


spondent in order issued December 15, 1966. 


(No. 10,968) 


TOKAY PRODUCE, INC. v. SPRINGER & Co. PACA Docket No. 2-358. 
Reparation of $294.50 with 6 percent interest from March 1, 


1966, awarded complainant against respondent in order is- 
sued December 15, 1966. 


(No. 10,969) 


UNITED MARKETING EXCHANGE v. CONTRERAS BRO’S PRODUCE. 
PACA Docket No. 2-355. Reparation of $397.50 with 6 per- 
cent interest from January 1, 1966, awarded complainant 
against respondent in order issued December 15, 1966. 
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(No. 10,970) 


LovuIs A. WESNOFSKE v. ELIAS Ruiz & Co. PACA Docket No. 2- 
345. Reparation of $14,274.77 with 6 percent interest from 


February 1, 1966, awarded complainant against respondent 
in order issued December 15, 1966. 


(No. 10,971) 


EARL COGBURN & SONS v. CAPITAL CITY BROKERAGE Co. PACA 
Docket No. 2-357. Reparation of $1,251.50 with 6 percent in- 
terest from October 1, 1965, awarded complainant against 
respondent in order issued December 16, 1966. 


(No. 10,972) 


GRIFFIN AND BRAND SALES AGENCY, INC. v. RIO BRAVO PRODUCE, 
INc. PACA Docket No. 2-356. Reparation of $1,738 with 
6 percent interest from July 1, 1965, awarded complainant 
against respondent in order issued December 16, 1966. 


(No. 10,973) 


ALA. FRUIT & PRODUCE Co. INC. v. UNITED BANANA DISTRIBUTING 
Co. INc. PACA Docket No. 2-353. Reparation of $890 with 


6 percent interest from February 1, 1966, awarded complain- 
ant against respondent in order issued December 20, 1966. 


(No. 10,974) 


ED RICE FARM SUPPLIES v. ELIAS Ruiz & Co. PACA Docket No. 
2-346. Reparation of $29,023.73 with 6 percent interest from 


February 1, 1966, awarded complainant against respondent 
in order issued December 20, 1966. 


(No. 10,975) 


MACON RIDGE GROWER’s ASSN. v. EARL SMHfH FRESH FRUIT & 
VEGETABLES. PACA Docket No. 2-354. Reparation of 
$1,348.25 with 6 percent interest from November 1, 1965, 
awarded complainant against respondent in order issued De- 


cember 27, 1966. 
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(No. 10,976) 


PETS CALVERT & CO. v. GRAND HAVEN PRODUCE. PACA Docket 
No, 2-364. Reparation of $100.10 with 6 percent interest 
from September 1, 1965, awarded complainant against re- 
spondent in order issued December 27, 1966. 


(No. 10,977) 


CHASE & COMPANY v. EARL SMITH FRESH FRUIT & VEGETABLES. 
PACA Docket No. 2-365. Reparation of $1,500 with 6 per- 
cent interest from February 1, 1966, awarded complainant 
against respondent in order issued December 29, 1966. 


(No. 10,978) 


SEYMOUR LUSTIG v. ALBERT DORN. PACA Docket No. 2-369. Rep- 
aration of $737.15 with 6 percent interest from March 1, 
1966, awarded complainant against respondent in order is- 


sued December 29, 1966. 


(No. 10,979) 


M & M BANANA COMPANY, INC. v. HOUMA FRUIT & PRODUCE COM- 
PANY. PACA Docket No. 2-368. Reparation of $107.40 with 


6 percent interest from March 1, 1966, awarded complainant 
against respondent in order issued December 29, 1966. 








CUMULATIVE LIST OF DECISIONS REPORTED 


January-December 1966 


AGRICULTURAL MARKETING AGREEMENT ACT, 1937 


AGRICULTURE DECISIONS 


Borce Bros. Dairy. AMA Docket No. M 2-19. With- 
drawal—Consent of parties .... 


Bupp’s Dairy, INc. AMA Docket No. M 2-4. SCHMALZ 
DarrY Propucts. AMA Docket No. M 2-9. With- 
drawal—Consent of parties ...... 


BusH Dairy, Inc. et al. AMA Docket No. M MM-1. 
Motion to expedite proceeding—Premature 


Denial of motion to expedite 


CHAPPELL’s Propucts, Inc. AMA Docket No. 46-6. Re- 

fund of compensatory payments—Nonpooled milk 

—“‘Wichita plan”’—Trade barrier—Lehigh case— 
Interest not applicable ................... 


Stay order—Pending issuance of further order 
Stay order vacated 


CHOATE FARMS, HAROLD J. RABIN AND ROBERT E. WAT- 
son. AMA Docket No. F&V 967-1. Application 
for interim relief—Request granted for expedited 
ia are 


Interim relief denied .............. 


Denial of motion for Secretary to act as presiding 
officer where proceeding to be expedited 


Dismissal—Stipulation of parties .. 


DIAMOND STATE Dairies, INc. AMA Docket No. M 
16-12. Section 8c (15) (A) proceeding—Improper 
forum—Exemption 


GREEN SPRING Darry. AMA Docket No. M 3-3. With- 
drawal—Consent of parties ... 


GRESSINGER, WILLIAM D., ROBERT M. GRESSINGER, PAUL 
L. GRESSINGER, AND JAMES G. GRESSINGER, d/b/a 
GRESSINGER & Sons. AMA Docket No. F&V 967-2. 
Application for interim relief—Request granted 
for expedited answer ...... 


Interim relief denied ........... . 


Denial of motion for Secretary to act as presiding 
officer where proceeding to be expedited 


Dismissal—Stipulation of parties ............... 
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CUMULATIVE LIST OF DECISIONS REPORTED 


Agricultural Marketing Agreement Act, 1937—Cont. 


Agriculture Decisions—Cont. 


JERSI-GOLD Dairy PropucTs COMPANY et al. AMA 
Docket No. M 98-1. Dismissal—Consent of parties 


LANGDON CREAMERY CO., INC., VALLEY CREAMERY CO., 
INC., GREAT BEND CREAMERY CoO., INC., FAIRDALE 
MILK Co., INc., and FARMLAND DaIrRIgEs, Inc. AMA 
Docket No. M 2-5. Cream classification—Disposi- 
tion—Unaccounted for butterfat—Ice cream mix— 
Election—Interest 


LEWEs Dairy, INc. AMA Docket No. 127-1. Regulation 
of milk sold outside marketing area—Lehigh dis- 
tinguished—Section 8c (5) (G)—“Trade barrier” 
—Failure to establish 


MILLS Darry Propucts CoMPpANy. AMA Docket No. M 
16-11. Petition for refund of assessments— 
Powdered skim milk and cream—Producer milk— 
Class I utilization—‘Other source” milk—Estop- 
pel—Relief denied ......... 


Amendment of Finding of Fact 


RAINIER’S DarIRIES. AMA Docket No. M 4-4. Under- 
payments to producers—Payment to improper 
party—Dismissal of petition 


SCHMALZ Datry Propucts. AMA Docket No. M 2-9. 
Bupp’s Dairy, INc. AMA Docket No. M 2-4. With- 
drawal—Consent of parties .. 


SHOENBERG FARMS, INC. AMA Docket No. M 137-4. 
Classification—Bulk movement—Skim milk live- 
stock feed—lInsufficient records—Dismissal of pe- 
ERI chancel cos 


UNITED Dairies, INc. AMA Docket No. M 1387-3. De- 
ductions from payments due producers—Failure to 
pay minimum prices 


COURT DECISIONS 


LORTON BLAIR et al. v. FREEMAN. D.C. Cir. November 
18, 1966. Reversing District Court for District of 
Columbia with directions to grant relief, namely, 
declaration of invalidity of § 1002.71 (b) (“nearby 
differential”) of milk order No. 2 and injunction 
against its future enforcement .................. 


1529 


Page 


1200 


1193 


709 


1307 


1411 


. 1412 


1093 


. 1418 


.. 1820 





CUMULATIVE LIST OF DECISIONS REPORTED 


Agricultural Marketing Agreement Act, 1937—Cont. 


Court Decisions—Cont. 


FrED A. BROWN et al. v. UNITED STATES. UNITED 
STATES v. FRED A. BROWN et al. 10th Cir. October 
27, 1966. Affirms Judicial Officer decisions, 23 A.D. 
18; 23 A.D. 287 (1964) and remands to D. Colo. 
for granting of injunctive relief in favor of Sec- 
retary. Producer-handler — Due process — Con- 
tractual right—Authority of Judicial Officer 


CHRISTIANA MILK PropucTs Co. v. FREEMAN. E.D. Pa. 
February 28, 1966. Affirms Judicial Officer’s deci- 
sion, 23 A.D. 167 (1964) that market administra- 
tor’s determination that one plant, not two, existed 
is not arbitrary, capricious or unreasonable under 
the facts disclosed 


FREEMAN v. BROWN BROTHERS HARRIMAN AND COM- 
PANY, 250 F.Supp. 32 (S.D.N.Y. 1966), aff'd, 357 
F.2d 741 (2d Cir. 1966). Delegation of subpoena 
power—Subpoena of records of a person not a reg- 
ulated milk handler—Scope of subpoena 


FREEMAN v. BROWN BROTHERS HARRIMAN AND COM- 
PANY. 357 F.2d 741 (2d Cir. 1966), cert. denied sub 
nom. Myer Zausner Sales, Inc. v. Freeman, 384 
U.S. 933. Delegation of subpoena power—Sub- 
poena of records of a person not a regulated milk 
handler—Scope of subpoena .. 


FREEMAN v. CANNED Dairy Propucts, INc. W.D. Pa. 
June 23, 1966. Delegation of subpoena power— 
Subpoena of records of a person not a regulated 
milk handler—Scope of subpoena 


LAWSON MILK COMPANY, THE v. FREEMAN. 358 F.2d 
647 (6th Cir. 1966). Affirms Judicial Officer deci- 
sions, 17 A.D. 239 (1958), 22 A.D. 126 and 22 A.D. 
455 (1963). Termination of obligations—Two-year 
limitation of action period—Disallowance of in- 
terest on refunds of compensatory payments . 


LEWES Dairy, INC. et al. v. FREEMAN. D. Del. Novem- 
ber 9, 1966. District Court remands to Secretary 
—Holds that regulation of milk sold outside mar- 
keting area constitutes trade barrier within pur- 
view of Lehigh case — Substantial evidénce — Ju- 
dicial Officer Decision and Order on Remand, 25 
SINE SNOUT cd -Wiok sca sidcadticdecaacked ty idchihelln eesti ened eeesiands 
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CUMULATIVE LIST OF DECISIONS REPORTED 


Agricultural Marketing Agreement Act, 1937—Cont. 


Court Decisions—Cont. 


UNITED MILK PropucTs Co., IN THE MATTER OF. N.D. 
Ill. May 27, 1966. Bankruptecy—Producer settle- 
ment fund credits—Payable directly to unpaid pro- 
ducers—Not property of petitioner’s estate in 
bankruptcy. Affirms order of Feb. 28, 1966, of 
Referee in bankruptcy . 


COMMODITY EXCHANGE ACT 


AGRICULTURE DECISIONS 


HARNEY, BurRNsS INC., JOHN T. FONTANA, ROBERT O. 
INGAL, and A. JAMES COMENZO. CEA Docket No. 
127. Stipulation re John T. Fontana—Underseg- 
regation—Denial of trading privileges 


HILLS, DARRELL M. CEA Docket No. 140. Denial of 
trading privileges—Stipulation 


JONES, HENRY C. CEA Docket No. 138. Denial of 
trading privileges—Stipulation 


Kay, Harry (also known as Aaron D. Schlecter), and 
HarrkY Kay & ASSOCIATES, INC. CEA Docket No. 
117. Re Harry Kay—Customers’ funds—Cheating 
and defrauding — Bucketing — Records require- 
ments—Denial of trading privileges—Default 

M. J. KinG, INc. AND Max J. King. CEA Docket No. 
136. Registration requirements—Records of cus- 
tomers’ accounts and segregated funds—Violations 
—Suspension of registrations—Stipulation 


PaciFIC WEST COMMODITIES, INC., KENNETH M. MUEL- 
LER, BETHEL G. BUCKALEW, NORMAN C. LONG, AND 
LESTER J. SUTER. CEA Docket No. 128. Custom- 
ers’ funds—Denial of trading privileges—Revoca- 
tion of registration—Default .... 


PLATT, WILLARD E., et al. CEA Docket No. 112. Stipu- 
lation as to Patrick M. Shea. False reports and 
records — Suspension of registration — Denial of 
trading privileges ... 


False entries—Burden of proof not established re 
Oliver M. Hibberd. Dismissal of complaint re F & 
G Commodities 


SENNOTT, RICHARD J., and AUGUST COMENZO. CEA 
Docket No. 133. Stipulation as to Richard J. Sen- 
nott—Noncompetitive and offsetting transactions 
—Suspension of registration and trading privi- 
leges 
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Stipulation as to August Comenzo—Noncompeti- 
tive and accommodation trades — Wash sales — 


Denial of trading privileges ...................:ccccscessseeees 


Sicinsk1, Henry S. CEA Docket No. 131. False state- 
ments—Fictitious transactions—Breach of fiduci- 


ary duty to business trust—Denial of trading 


IONE ics csciceswcsercraercetsevececenss 


WALSTON & Co., INc., PAT G. NOEL, AND CARLTON M. 
SmitH. CEA Docket No. 130. Stipulation as to 
Pat G. Noel—Denial of nen ee 
missal of remaining party . 


PACKERS AND STOCKYARDS ACT, 1921 


AGRICULTURE DECISIONS 


AJAX MEAT PACKING Co., INC., d/b/a HARMAN PACK- 
ING Co. P&S Docket No. 3629. Packer—Failure to 


25 A.D. 


pay when due—Drafts—Cease and desist—Consent .. 


ALBUQUERQUE LIVESTOCK AUCTION, INC. P&S Docket 
No. 3659. Market agency—Shippers’ proceeds— 


Insolvency—Suspension of registration—Consent . 


AMERICAN STORES Co. et al. P&S Docket No. 2612-A. 
Packers — Noncompetitive purchase of lambs — 
Price fixing—Aiding dealers or market agencies— 
False weights—Cease and desist 


AMSTERDAM LIVESTOCK SALES, INC. P&S Docket No. 
8636. Market agency—Rate schedule—Accounts of 
sale — Shippers’ proceeds — Records — Insolv- 
ency—Suspension of registration—Consent .... 


ANDERSON, ARCHIE J. v. BILL RICHARDSON. P&S Docket 
No. 3613. Jurisdiction—Dismissal ................... 


ARCHIE, EDWARD, d/b/a FARMERS LIVESTOCK Ex- 
CHANGE. P&S Docket No. 3734. False weights— 
Suspension of registration—Consent 


ARNOLD LIVESTOCK COMPANY. P&S Docket No. 3645. 
Failure to pay when due—Checks—Iifsolvency— 
Suspension of registration—Consent ................. or 


ArRZzT, KENNETH, d/b/a KANKAKEE COUNTY LIVESTOCK 
SALES. P&S Docket No. 3626. Shippers proceeds— 
Checks—Failure to pay when due—Records—Sus- 
pension of registration—Consent .....................cee 
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ATASCOSA LIVESTOCK EXCHANGE, INC. P&S Docket No. 
3615. Market agency—Shippers proceeds—lInsolv- 
ency—Cease and desist—Consent .................. eee 468 


ATKINSON, WILLIAM F., and EVELYN M. ATKINSON, 
d/b/a Witt1AM F. ATKINSON. P&S Docket No. 
3677. Bonding requirements—Checks—Failure to 
pay when due—Records—Suspension of registra- 
tion—Consent ...............0005 wadeaah iu 776 


BAILEY, ALForD S. P&S Docket No. 3581. Failure to 
pay when due—Checks—Records—Insolvency— 
Suspension of registration—Default .. 219 


BARKER, ROBERT. P&S Docket No. 3624. Failure to 
pay when due—Records Insolvency—Suspen- 
sion of registration—Consent 319 





BEASLEY, FRANK, et al., d/b/a ARITON LIvEsTOcK AUC- 
TION. P&S Docket No. 3686. Misrepresentation of 
weights—Records—False entries—Suspension of 
registration—Consent ................ = 747 


BELEN LIVESTOCK COMMISSION Co. INC. v. CASA 
GRANDE LIVESTOCK AUCTION AND COMMISSION COoO., 
Inc. P&S Docket No. 3599. Default order 527 


BERTRAND, ROMAN, d/b/a WEST KANKAKEE LIVESTOCK 
SALES. P&S Docket No. 3628. Shippers’ proceeds 
—Failure to pay when due—Checks—Records— 
Suspension of registration—Consent 327 


BIDLEMAN, DELos. P&S Docket No. 3593. Misrepre- 
sentation—Suspension of registration—Default 481 


BIDLEMAN, DELOS v. JACK W. REEDER and MARTIN 
BROTHERS COMMISSION COMPANY. P&S Docket No. 
3507. False invoices—Commissions—Jurisdiction 612 


BLANKENSHIP, DEAN. P&S Docket No. 3562. Failure 
to pay when due—Bond—Suspension of registra- 
tion—Consent ................ es 35 


BLUEGRASS MARKET, INC. P&S Docket No. 3661. 
Market agency—Livestock scales—Rate schedule 
—Cease and desist—Consent ae x 826 


BowMaN, W. I., d/b/a CAPITAL STOCK YARDS, CAMDEN 
Stock YARDS, and TrI-CouNTy Stock YaArRDs. P&S 
Docket No. 2856. Stay order vacated—Suspension 
effective November 1, 1966 ........................::00065 1214 


Stay of effective date of suspension — Linden 
PIRI 28s cels rai bins See has sistas 1252 
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Supplemental order—Effective date of suspension 
re Linden, Ala., stockyards 


Bropviz, JOHN E. (Jack). P&S Docket No. 3649. Bond 
—Suspension of registration—Consent 


BRUHN’S FREEZER MEATS OF CHICAGO, INC. et al. P&S 
Docket No. 3650. Packer—Jurisdiction—Dismissal 
of appeal from ruling of hearing examiner .. 


BUBKE, GLEN O. v. DENNIS COBERLY AND ED BuRR. 
P&S Docket No. 3687. Misrepresentation—Failure 
to prove—Dismissal 


BusH, ToM v. PAUL DONALDSON. P&S Docket No. 3180. 
Dismissal—Transaction not subject to jurisdiction 


C. & S. LIvEstock COMMISSION Co., INc. P&S Docket 
No. 3658. Market agency—Shippers proceeds— 
Unauthorized deductions—Insolvency—Cease and 
desist—Consent 


CAMERON LIVESTOCK AUCTION v. ABBEVILLE COMMIS- 
SION COMPANY AND IRA PACK, JR. P&S Docket No. 
3467. Liability of market agency for consignment 
proceeds to unpaid seller of consignor—Untimely 
cross-complaint 


Stay order—Pending issuance of further order 
Reconsideration—Amendment of finding of fact 


CAPITOL PACKING COMPANY et al. P&S Docket No. 
2441. Packer — “Drydocking” — Market agency 
—Loans to packer—Separate sale of top loads— 
Cease and desist—Supplemental order . 


CASA GRANDE LIVESTOCK AUCTION AND COMMISSION 
Co., INc. P&S Docket No. 3584. Registration and 
bond — Shippers proceeds — Records — Insolvency 


—Cease and desist—Default 


CENTER, BILL. P&S Docket No. 3633. Registration and 
bond—Cease and desist—Default 


CENTER, WARD. P&S Docket No. 3631. Bond—Suspen- 
sion of registration—Consent 


CENTRAL CAROLINA FARMERS EXCHANGE, FNC. v. Ros- 
ERT MARTIN AND Mrs. MURLEEN C. WILLIAMS. P&S 
Docket No. 3681. Agent—Liability of disclosed 
principal—Default . A. ceathes 


CHADDOCK, TEMPLE Kay. P&S Docket No. 3648. Bond 


—Insolvency—Cease and desist—Consent 
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CHATTANOOGA UNION Stock Yarps. P&S Docket No. 
1598. Continuation of rates and charges ....................0005 . 60 


Modification of rates and charges ............. 


CHERRY, Lous B., d/b/a DINUBA MEAT PACKING COM- 
PANY. P&S Docket No. 3690. Packer—Failure to 
pay when due—Cease and desist—Consent 


CLEVELAND UNION STOCK YARDS COMPANY. P&S 
Docket No. 442. Modification and continuation of 
rates and charges ............ 


CLYDE PACKING COMPANY, INc. P&S Docket No. 3112. 
Packer — Checks — Purchasing while insolvent — 
Cease and desist—Consent ... 


COLLINS PACKING COMPANY. P&S Docket No. 3670. 
Packer—Failure to pay when due—Cease and de- 
sist—Consent 


Cook, JOHN C. P&S Docket No. 3665. Bond and regis- 
tration—-Suspension of registration—Consent 


DAvis, GROVER C. P&S Docket No. 3469. Bond—Sus- 
pension of registration . 


DELMUL, HENRY, et al. v. PAUL DONALDSON and/or 
PAUL DONALDSON d/b/a NORTH BLOOMFIELD LIVE- 
stock AucTION. P&S Dockets No. 3152, 3167, 3184, 
8191, 3206, 3251, 3266, 3286. Market agency— 
Failure to remit shippers’ proceeds—Checks—De- 
fault 


DEMING CATTLE SALES COMPANY v. CASA GRANDE LIVE- 
stock AUCTION & COMMISSION Co., INC. P&S 
Docket No. 3601. Default order 


DENVER UNION STOCK YARD COMPANY, THE, and MAr- 
KET AGENCIES AT UNION STOCK YARDS, DENVER, 
CoLoRADO. P&S Dockets No. 450 and 435: 
Modification of rates and charges 


Protest by non-rate payers—Rehearing denied 


Protest by non-rate payers—Second request for 
rehearing denied 


Proceedings to be terminated—Successor operation 


Termination of proceedings ................. 


Doss, Jim. P&S Docket No. 3639. Failure to pay 


when due—Checks—Cease and desist—Consent 
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EIBEN, EDMUND v. NORTH BLOOMFIELD LIVESTOCK AUC- 
TION. P&S Docket No, 3175. Market agency— 


Failure to remit shippers’proceeds — Checks — 
Existence of partnership ......... Sete aa eka eons 


ELKTON AUCTION, INC. P&S Docket No. 3627. Rate 
schedule—Shippers proceeds—Records—Cease and 


i easaii 


FARMERS COOPERATIVE LIVESTOCK MARKET, INC. v. 
ROBERT MARTIN. P&S Docket No. 3674. Default 
Naar a Rea : 


FARMERS MARKETING SALES Corp., INC. v. ALVIN AND 


MARIAN B, RIPPENTROP, AND HUMBOLDT LIVESTOCK 
AvucTION, INc. P&S Docket No. 3535. Market 


agency—Application of proceeds to antecedent 
debt where unpaid seller ..... pee ea OREN nerd Rtas was 


FEAGAN, DAN, d/b/a D. 0, FEAGAN. P&S Docket No, 
8644. Registration—Bond—Failure to pay when 


due—Checks—Cease and desist .......................c.c.ccccccseseeseeeeees 


FEDERAL MEAT COMPANY. P&S Docket No. 3051. 
Packer—Unfair and deceptive practice—Failure 


IN ssccsinisssisasiin cevindbdedodnieveusbbiahhdivitesnsasosenisia 


FINKENBINDER, G. E. P&S Docket No. 3727. Checks— 


Failure to pay when due—Records—Insolvency— 
Suspension of registration—Consent ...........................0.020205 


FITCH COMMISSION COMPANY, INC, et al. P&S Docket 
No. 3679. Market agencies—Prohibited employ- 


ment—Sharing profits of resale of consignments 
—Impairment of services—Records—Cease and 
Sonera 5s nt oe aie eco Arent case a creaica Cassdavaniacéeedcnseees 


FREITAG, R., and R. J, FREITAG, JR, d/b/a R. FREITAG 
AND Son. P&S Docket No. 3714. False weights 


and ee ren of registration 
—Consent ................. oe eae eite acacia siatee teammate sedino ms Sikinishciat 


Fury, Boyp. P&S Docket No. 3586. Registration and 
bond—Failure to pay when due—Cease and desist 
—Default ................ 


Geraci, Jor. P&S Docket No. 3756. Bond—Cease and 
I Seco OS amaaahdenaiiaentinniiel as 


GIBNEY, J. RoBert. P&S Docket No. 3754. Bond— 
Cease and desist—Consent ..................... 
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GIBSONBURG LIVESTOCK AUCTION, INC. P&S Docket No. 


3621. Market agency—Shippers proceeds—Checks 


—Dealer registration and bond—Purchase price— 


a een ene of registration 
—Consent eicinaanatnaaaidas ee = Ae sf 51 


GLAUB, VICTOR v. YEAGER AND SULLIVAN, AND JEWEL 


EARLY. P&S Docket No, 3547, Dismissal—Motion 


ON hii elir a iinet canal nestoisrh aene amen ee 225 


GLENWOOD PACKING COMPANY. P&S Docket No. 3747. 
Packer—Failure to pay when due—Checks—Cease 


ees a I 5602 ade cocs wads Reams see rok teas eae aes en 1351 


GOLDINGER Bros. INc. v. CLaypoon Sass, Inc. P&S 
Docket No. 3300. Petition to reopen hearing and 


for reconsideration denied : 938 
GOLDRING PACKING Co., INc. et al. P&S Docket No. 

2612-A. Packers— Noncompetitive purchase of 

lambs — Price fixing — Aiding dealers or market 

agencies—False weights—Cease and desist ee 
GRANT CiTy SALE BARN, INC. P&S Docket No. 3569. 

Market agency—Shippers proceeds—Selling con- 

signed livestock to employees—Utilizing services 

of dealers—Suspension of registration—Consent 175 


Supplemental order—Effective date of suspension 
extended ..... adeed 178 


GREAT FALLS LIVESTOCK MARKET CENTER. P&S Docket 


No. 3696. Market agency—Invoices—Accounts of 


sale — Commissions — Shippers proceeds — Rec- 
ords—Fraud—-Suspension of registration—Consent ........ 5 750 


HAACK, CHARLES D. (BUSTER). P&S Docket No. 3641. 
Failure to pay when due—Checks—Cease and de- 
sist—Consent ...... 760 


Hack, HAROLD, d/b/a TRAER Livestock. P&S Docket 
No. 3660. Bond—Suspension of registration—De- 
WN. issssegeseecaa Sven medactaicedereeens eeu Wits ... 1003 


Hacker, Boppy MAX, d/b/a HACKER CATTLE COMPANY. 
P&S Docket No. 3671. Checks—Failure to pay 


when due—Records—Cease and desist—Consent 1010 
HALE, WALTER J., AND RICHARD HALE. P&S Docket No. 

3724, Checks—Failure to pay when due—Records 

—Cease and desist—Consent .. ‘is aves 1046 


Hatt, Barry M. P&S Docket No. 3579. Suspension 
terminated ......... ipsa 338 
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HANS, WILLIAM E. P&S Docket No. 3605. Failure to 
pay when due—Checks—Registration and bond— 
Cease and desist—Consent 

HARLAN, NEIL, d/b/a FEEDER PIG MARKETING ASSOCIA- 
TION. P&S Docket No. 3603. Failure to pay when 
due—Checks—Insolvency—Suspension of registra- 


tion—Default 


Harowitz, BERNARD, d/b/a BERNARD HAROWITZ 
WHOLESALE MEATS. P&S Docket No. 3616. Packer 
—Checks—Failure to pay when due—Cease and 
desist—Consent 


Haston, A. E. P&S Docket No. 3694. Bond—Failure 


to amend registration—Cease and desist—Consent 


HEBRON PACKING Co., INC. P&S Docket No. 3723. 
Packer—Gifts—Cease and desist—Records—Consent .. 


HERIZA, FRANK v. HALSEY BRANT. P&S Docket No. 


8490. Rejection without reasonable cause—Dam- 
ages—Misrepresentation 


Hii, LEON. P&S Docket No. 3657. Checks—Failure to 
pay when due—Records—Insolvency—Suspension 
of registration—Consent 


HuGHES, JOHN T. P&S Docket No. 3691. Insolvency— 
Suspension of registration—Default . 


IDEAL PACKING COMPANY. P&S Docket No. 3666. Pack- 
er—Failure to pay when due—Cease and desist— 
Consent . 


JACKSON, KEN W. P&S Docket No. 3583. Suspension 
terminated 


JAMES ALLAN & SON, AMERICAN STORES Co., ARMOUR 
AND COMPANY, GOLDRING PACKING’ Co., INC., 
DwicHT L. HEATH, d/b/a HArry HEATH & SON, 
PerrRY HOLLEY, d/b/a PerRRY HOLLEY COMPANY, 
THE RaTH PACKING CoMPANY, Swirt & COMPANY, 
and WILson & Co., INc. P&S Docket No. 2612-A. 
Packers — Noncompetitive purchase of lambs —- 
Price fixing-——-Aiding dealers or market agencies-—— 
False weights—Cease and desist 

. 

Joe HELT Co., INc. P&S Docket No. 3625. Registra- 
tion and bond—Checks—Failure to pay when due 
—Cease and desist—Consent 


e 


JOHN ENGELHORN & Sons. P&S Docket No. 3718. 
Packer—Failure to pay when due—Checks—In- 





solvency—Cease and desist—Consent 
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JOHNSON, C. B., d/b/a JOHNSON LIVESTOCK COMMIS- 
SION COMPANY. P&S Docket No. 3619. Shippers 
proceeds — Checks — Records — Insolvency — 


Suspension of registration—Consent .. i is 


JOHNSTON, THOMAS L. P&S Docket No. 3692. Bond— 


Cease and desist—Consent ........ sel cite een Bad sereeccatah 


KANE LIvestocK SALES, INC., and EvuGENeE E. Dr 
Youne, d/b/a DE YOUNG TRANSPORTATION. P&S 
Docket No. 3717. Market agency—Dealer—Mis- 
representation—Falsifying records—Suspension of 
registration of Kane Livestock Sales, Inc.—Consent 





KELLOGG, Davip W., et al. v. BLOOMFIELD LIVESTOCK 
AUCTION et al. P&S Dockets No. 3029, 3034, 3062, 
3183, 3197-98, 3211, 3219, 3231-32, 3238-39, 3264, 
3289. Market agency—Failure to remit shippers 
proceeds—Checks—Evidence—Existence of part- 
nership .... io iRise ' 5 





KINDRED, HAROLD v. WALTER R. SLEDGE AND ELWoop 
CoLLIER. P&S Docket No. 3492. Agent—Undis- 
closed principal—Bankruptcy—Discretion of Sec- 
WE (radcoyeianeomaners: 


LABHART, WALT H., d/b/a WALT LABHART & Co. P&S 
Docket No. 3667. False weights—Records—Un- 
authorized shipment—Suspension of registration— 
Consent .. giaiaeiateuxs iver ‘ 


LACKEY, DAN, JR., and PHit H. Lackey, d/b/a THE 
AMERICAN LIVESTOCK COMMISSION COMPANY et al. 
P&S Docket No. 3707. Rates and charges—Dis- 
missal 

LEGGOTT, DEZZIE T., and Rosert B. Leaccort, d/b/a 
LEGGoTT Livestock AvucTION. P&S Docket No. 
38678. Market agency — Gifts — Employment of 
dealers—Cease and desist—Consent 


LINN, Eva B., and WiLuis D. LINN, d/b/a TURLOCK 
SALES YARD, TURLOCK, CALIFORNIA. P&S Docket 
No. 2848. Rates and charges—Dismissal 


MARHOEFER PACKING COMPANY. P&S Docket No. 3622. 
Packer—Gifts in sales of meat or meat food prod- 
ucts—Cease and desist—Consent 


MARKET AGENCIES AT FortT WortTH Stock YARDS. P&S 
Docket No. 445. Modification and continuation of 


rates and charges . eset eye ata 


Modification of rates and charges 
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MARKET AGENCIES AT KANSAS City Stock Yarps. P&S 
Docket No. 311. Continuation of rates and charges ............_ 207 


Modification and continuation of rates and charges ...... 360 


MARKET AGENCIES AT St. LOUIS NATIONAL STOCK 
Yarps. P&S Docket No. 383. Modification of rates 
and charges ....... saasiae sees Serco 


MARKET AGENCIES AT THE Sioux City STocK YArRDs, 
Sioux City, Iowa. P&S Docket No. 308 Modifica- 
tion of rates and charges .. See ae ce . «6765 


MARKET AGENCIES AT UNION STOCK YARDS, CHICAGO, 
Inurnois. P&S Docket No. 402. Modification of 
NN NNN 620 t Scccu sScadis Wb aonb Rd phciecp Tansey Semancaaniues 820 


MARKET AGENCIES AT UNION STOCK YARDS, DENVER, 
CoLorRADO, and THE DENVER UNION STocK YARD 
CoMPANY. P&S Dockets No. 435 and 450: 
Rates and charges—Proceedings to be terminated 
—Successor operation ............ eau, ae 


Termination of proceedings casks te eis 


MARTIN, ROBERT, d/b/a MARTIN BroTHERS. P&S Docket 
No. 3654. Registration and bond—Drafts—Fail- 
ure to pay when due—Cease and desist—Consent ................ 471 


Max GARELICK, INC. v. ARBREE COMMISSION Co., INC. 
P&S Docket No. 3700. Dismissal—Settlement ...... peace 1366 


MENGHINI Bros. PACKING Co., INc. P&S Docket No. 
3731. Packer—Failure to pay when due—Cease 
and desist—Consent .. 1125 


Mip-STATE MEAT CoMPANY. P&S Docket No. 3764. 
Packer—Failure to pay when due—Insolvency— 
Cease and desist—Consent .. 1451 


MINCH’Ss WHOLESALE MEATS, INC. P&S Docket No. 
2405.* Packer—Selling on an agency basis dressed 
meat from livestock consigned for slaughter— 
Accounting—Records—Cease and desist—Consent .............. 1252 


Mizaur, FRED E. P&S Docket No. 3682. Misrepresen- 
tation—False weights—Suspension of registration 
I i nilta kc cduiitiidakinienn Te ga asd 528 


Moore, Fioyp J. P&S Docket No. 3642. Bond—Sus- 





pension of registration—Consent ...............0...0...:cccccceeeeees 355 
NASHVILLE UNION Stock YarDs, INC. P&S Docket No. 

291. Modification and continuation of rates and 

lit lc UN A Sr nage 1245 


* This order was not previously reported when issued. 
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NATIONS BROTHERS PACKING COMPANY, INC. P&S 
) Docket No. 3715. Packer—Checks—Failure to pay 
when due—Cease and desist—Consent .0.....00...000ccccccceccceeeeeees 1013 


NEIDIFFER, FRANK v. DON Cox. P&S Docket No. 3499. 
Complaint untimely—Transaction not subject to 
jurisdiction—Dismissal .. eos , . 769 


| NEWMAN, EARL. P&S Docket No. 3739. Records—Bond 
—Insolvency—Suspension of registration—Consent ............ 1224 


NORDHEIM, CURTIS, d/b/a NORTHEAST IOWA SALES Com- 
MISSION. P&S Docket No. 3632. Bond—Shippers 


proceeds—Cease and desist—Consent eee 214 


Opom, L. C. P&S Docket No. 3609. Records-——Bond— 


Insolvency—Suspension of registration—Consent .............. 30 


OWEN-MONROE COUNTY FEEDER ASSOCIATION, INC. P&S 
Docket No. 3651. Bond—Cease and desist ...............0cccccceeeees 766 


PACKER ORDER Buyers, INc. P&S Docket No. 3620. 
\\ Market agency—Speculative resale—Accounts of 


sale—Suspension of registration—Consent sicece* Sa 


PAINE, GEORGE W., Administrator of the Estate of Will 
I. Paine, Deceased v. PAUL DONALDSON, d/b/a 
NorTH BLOOMFIELD LIVESTOCK AUCTION. P&S 
Docket No. 3215. Reparation awarded—Default baie 


PANOLA COUNTY LIVESTOCK COMMISSION Co., INc. P&S 
Docket No. 3646. Shippers proceeds—Rate sched- 
ule—Accounts of sale—Records—Cease and desist 
RMN 20. ookecivihuaviacuite : si ecceuesstadee aa 





Pasco LIVESTOCK MARKET CENTER, INC., also d/b/a W. 
AND D. CATTLE COMPANY. P&S Docket No. 3685. 
Market agency and dealer—Shippers proceeds— 
Records—Checks—Insolvency—Cease and desist— 
COG » ccisiseccs. jecome as 2 1016 


PEORIA UNION Stock Yarps Co., THE. P&S Docket No. 
5. Modification and continuation of rates and charges 


PETERMAN, CLAYTON v. PRICE & COMPANY, INC. et al. 
P&S Docket No. 3653. Jurisdiction—Failure to 
pay—Default ............ ee le as 2 Ae 610 


PIEDMONT LIVESTOCK SALES, INC. P&S Docket No. 
3608. Market agency — Shippers proceeds — Ac- 
counts of sale—Dealer services—Sale of consigned 
livestock to employees — Records — Suspension of 
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POINT PLEASANT LIVESTOCK Co., INc. P&S Docket No. 
8689. Shippers proceeds—Selling consigned live- 
stock to employees—Records—Cease and desist— 
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PoLk LIVEsTocK Co., INc. P&S Docket No. 3698. Fail- 
ure to pay when due—Cease and desist—Default . 


POWELL, HuGH B., d/b/a POWELL LIVESTOCK COMPANY. 
P&S Docket No. 3525. Suspension terminated 


RACKLEY, H. C. P&S Docket No. 3647. Bond—Cease 
and desist—Consent ... 


RIPPLE, FRANK H. P&S Docket No. 3755. Bond—Sus- 
pension of registration—Consent 


ROBERTS, PAUL V. P&S Docket No. 3733. Bond—Sus- 
pension of registration—Consent 


ROBINSON, EDWARD C. P&S Docket No. 3610. Increase 
in bond coverage—Violation not wilful—Dismissal ............ 


Rock Port SALE PAVILION, INc. P&S Docket No. 3596. 
Market agency—Shippers proceeds—Records—In- 
solvency—Cease and desist—Consent 


Rocky REAGAN, JR., LIVESTOCK COMMISSION COMPANY, 
Inc. P&S Docket No. 3648. Market agency and 
dealer—Shippers proceeds—Checks—Insolvency— 
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ROSEBERRY, PAUL, d/b/a CENTER POINT HoG MARKET. 
P&S Docket No. 3713. Purchase on “subject” 
basis—Failure to account and pay in accordance 


with terms—Suspension of registration—Consent 


ROSKELLEY, FRANK W. P&S Docket No. 3119. Sus- 
pension terminated 


RUSSELL, GEORGE E., and JOHN T. WALLACE, d/b/a 
VALLEY Stock YARD v. JOE MITCHELL, d/b/a La- 
SALLE County Livestock. P&S Docket No. 3504. 
Failure to pay—Consignment not established 


RYALS PACKING Co., INc. P&S Docket No. 3693. Pack- 


er—Failure to pay when due—Cease and desist— 
Default ........ — s ois 


RYAN, EARL F., and DONALD E. JOHNSON, d/b/a RYAN 
& JOHNSON. P&S Docket No. 3673. Registration— 


Prohibited employment — Speculative purchase — 
False weights—Records—Suspension of registra- 
tion—Consent ... ikeeek BRE sscsenbsnise 
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St. CLouD MEAT PACKING COMPANY. P&S Docket No. 
8630. Packer — Misrepresentation— “Grade and 
yield”—Records—Cease and desist—Consent ; 


SAINT JOSEPH STOCK YARDS, THE. P&S Docket No. 
298. Modification of rates and charges 


St. PAUL UNION STocKYARDS. P&S Docket No. 1211. 
Modification and continuation of rates and charges 


SALUDA COUNTY STOCK YARD, INC. v. ROBERT MARTIN. 
P&S Docket No. 3675. Default order 


SCHLOTHAUER, HENRY v. CASA GRANDE LIVESTOCK AUC- 
TION AND COMMISSION Co., INC. P&S Docket No. 
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SHyY-ANN PACKING Co., INc. P&S Docket No. 3735. 
Packer — Failure to pay when due — Records — 
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S1ioux City Stock YARDS, THE. P&S Docket No. 425. 


Modification of rates and charges ......... 
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SIRRINE, ROBERT M., et al. v. NORTH BLOOMFIELD LIVE- 
STOocK AUCTION et al. P&S Dockets No. 3027 et al. 
(110 Dockets). Market agency—Failure to remit 
shippers’ proceeds—Checks—Evidence—Existence 
of partnership 


SKY VALLEY PACKING, INC. P&S Docket No. 3617. 
Packer—Failure to pay when due—Cease and de- 
sist—Records—Consent 


SMITH, HENRY v. BART NELSON SHEEP COMPANY. P&S 
Docket No. 3519. Death of respondent—Dismissal 


SMITH, RoBerT L., et al. v. NORTH BLOOMFIELD LIVE- 
stock AUCTION. P&S Dockets No. 3033, 3187. Mar- 
ket agency—Failure to remit shippers’ proceeds— 
Checks—Informal complaint timely filed’ against 
individual respondent ......... Seva 


SmiTH, Victor R. P&S Docket No. 3585. Bonding re- 


quirements—Cease and desist—Consent 


SMITH, Victor R. P&S Docket No. 3702. Checks— 
Failure to pay when due—Suspension of registra- 
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SoutH KENTWOOD StTockyArpDs, INC. P&S Docket No. 
8634. Shippers ee eee 
pension of registration—Consent ......... 


SqQvuIBBs, FRANCIS, et al. v. PAUL DONALDSON and/or 
PAUL DONALDSON d/b/a NORTH BLOOMFIELD LIVE- 


stock AUCTION. P&S Dockets No. 3030 et al. (27 
Dockets). Market agency—Failure to remit ship- 
pers’ proceeds—Checks .................... 


Staccs, Roy C. P&S Docket No. 3750. Bond—Checks 
—Accounts of sale—Cease and desist—Records— 
Insolvency—Suspension of registration—Consent 


STILL, WALTER v. S & D CATTLE COMPANY. P&S Docket 
No. 3676. Dismissal—Settlement 
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KUHLMAN and K & R LIVEsTOcK COMMISSION Co. 
P&S Docket No. 3527. Agency—Partially disclosed 
principal—Application of proceeds to antecedent 
debt where unpaid seller .................... 


SToTLER, B. L. P&S Docket No. 3695. Market agency 
and dealer—Registration and bond—Suspension 
of registration—Consent ..... 


Swirt & Company et al. P&S Docket No. 2612-A. 


Packers — Noncompetitive purchase of lambs — 
Price fixing—Aiding dealers or market agencies— 
False weights—Cease and desist 


TADLOCK LAND & CATTLE Co. v. Fort Wortu Stocx- 
YARDS. P&S Docket No. 3640. Stipulation of facts 
—Stockyard not negligent—Destruction of animal 


TATE, D. L., d/b/a D. L. TATE and d/b/a TATE BROTH- 
ERS LivEsTocK AUCTION CoMPANY. P&S Docket 
No. 3638. Shippers proceeds—Bond—Records— 
Checks—Cease and desist—Consent 


TATE, R. L. P&S Docket No. 3664. Bonding require-. 


ments—Cease and desist—Consent 


TAYLOR, CLIFFORD R. P&S Docket No. 3669. Registra- 
tion and bond—Failure to pay when due—Recor ds 
—Cease and desist—Consent ...... 


THOMPSON, BRUNER H. P&S Docket No. 3668. Appli- 
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representation—Registration and bonding require- 
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P&S Docket No. 3728. Market agency—Dealer— 
Violations — Insolvency — Suspension of registra- 
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fancy”—Rejection—Damages 595 
Stay order—Pending issuance of further order 645 
Petition for reconsideration dismissed oad 947 
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Docket No. 344. Modification of rates and charges ....... 824 


VoyTus, GEORGE ANDREW. P&S Docket No. 3704. Reg- 
istration and bond—Failure to pay when due— 
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WALLER, SMITH, d/b/a PLATEAU LIVESTOCK EXCHANGE. 
P&S Docket No. 3594. Market agency—False 
weights—Suspension of registration—Consent 46 


WAREHAM, Eb., JR.; and FRED MANSCHRECK AND C. D. 
SOUTHERN, d/b/a PitTTsBURG COUNTY LIVESTOCK 
COMMISSION COMPANY. P&S Docket No. 3703. 
Financial aid to others—Fictitious transactions— 


) Suspension of registration of Ed Wareham, Jr.— 
Consent 1456 

WARREN, R. J. P&S Docket No. 3662. Bond-——Cease 
and desist—Consent . 510 


WAYNESBORO Livestock YARD, INC. P&S Docket No. 
8710. Insolvency—Shippers proceeds—Records— 


Cease and desist—Consent wit 1358 
WEINBERG, NATAN. P&S Docket No. 3550. Dismissal— 
Service not perfected 206 
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WILSON & Co., INC. et al. P&S Docket No. 2612-A. 
Packers — Noncompetitive purchase of lambs — 
Price fixing—Aiding dealers or market agencies— 
False weights—Cease and desist .. 


WILSON, N. E. v. CORN BELT LIVESTOCK & COMMISSION 
ComPANY. P&S Docket No. 3652. Stockyard serv- 
ices—Duty of market agency—Damages .. 


Stay order—Pending issuance of further order .. 


Woop MEAT Co., INc. P&S Docket No. 3618. Packer— 
Failure to pay when due—Checks—Cease and de- 
sist—Consent 


WoopwortTtH, HALLIE v. PAUL DONALDSON d/b/a NORTH 
BLOOMFIELD LIVESTOCK AUCTION. P&S Docket No. 


oe | 
ZELDA, FRANK. P&S Docket No. 3729. Checks—Failure 


to pay when due —Insolvency — Suspension of 
registration—Consent ....... de cuen 





COURT DECISIONS 


W.I. BOWMAN v. UNITED STATES et al. 363 F.2d 81 (5th 
Cir. 1966). Affirms Judicial Officer, 23 A.D. 1074 
(1964). Insolvency—Shippers proceeds—Account- 


ing—Records—Financing others—Failure to fol- 
low rate schedule—Suspension of registration— 
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SAFEWAY STORES, INC. v. FREEMAN. THE Great AT- 
LANTIC & PAciric TEA COMPANY, INC. v. FREEMAN. 
D. C. Cir. October 6, 1966. Affirms District Court 
for District of Columbia—Summary judgment in 
favor of Secretary. Reporting requirements— 
Packers 
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& Frou, Inc. PACA Docket No. 2-117. Default 
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ALA. FRUIT & PRODUCE Co. INC. v. UNITED BANANA 

DISTRIBUTING Co. INc. PACA Docket No. 2-353. 

Default order ..............0. teat 7 va. 1526 
Atco Fruit Co., Inc. PACA Docket No. 9902. Re- 

sponsibly connected officer—License denied ies. ' Ye 
ALLEN, GEORGE E. v. CAMP & Co., INc. PACA Docket 

No. 2-12. Default order ........ Pane . 148 
ANASKY, ALEXANDER v. CLIFTON FRUIT AND PRODUCE, 

Inc. PACA Docket No. 2-181. Interstate com- 
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ANASKY, ALEXANDER v. JOSEPH KRENICKY. PACA 

Docket No. 2-308. Default order 1305 
ANASKY, ALEXANDER v. WM. N. FEINSTEIN & Co., INC. 

PACA Docket No. 2-40. Breach of contract not 

established—Acceptance—Diversion—Liability 906 
ANDERSON FEED & PRODUCE Co. v. GROWERS PRODUCE. 

PACA Docket No. 2-100. Default order 576 
ANDERSON FEED & PRODUCE Co. v. R10 BRAVO PRODUCE 

Inc. PACA Docket No. 2-56. Default order 446, 
ARTHUR G. BENZLE AND SON, INC. v. THOMAS C. LEWIS. 

PACA Docket No. 2-55. Default order . 283 


B, G. ANDERSON Co., INC. v. RALPH & Condo COMUNALE. 
PACA Docket No. 9776. Novation not established 


—Suitable shipping condition—Voluntary price ad- 
justment 228 
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BAKER PRODUCE v. DIAMOND “D” PACKAGING Co. PACA 
Docket No. 2-74. Default order 


Bar-B-FarRMs v. C. J. GoopsELL. PACA Docket No. 
2-93. Undisputed amount .. 


Acceptance — Liability — Bankruptcy — Discre- 
tion of Secretary . 


BARR PACKING COMPANY v. RIO BRAVO PRODUCE, INC. 
PACA Docket No. 2-197. Default order 


BATTAGLIA FRUIT COMPANY, INC. v. R10 Bravo Prop- 
ucE, Inc. PACA Docket No. 2-289. Default order 
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TRIBUTOR. PACA Docket No. 2-25. Untimely no- 
tice—-Dismissal 
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Growers & SHIPPERS, INC. PACA Docket No. 
9884. F.o.b. sale—Suitable shipping condition— 
Adjusted price—Dismissal 


BELSON, JOE v. PAPPAS Bros., INc. PACA Docket No. 


25 A.D. 


9519. Failure to establish cause of action—Dismissal .... 
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Docket No. 2-24. Default order 
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BLUE MOUNTAIN GROWERS, INC. v. ROLAND I. MELLOR. 
PACA Docket No. 2-122. Default order 

BLUE RIBBON SALES Co. v. MADONIA PRODUCE Co. 
PACA Docket No. 2-222. Default order 
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Docket No. 2-79. Default order .. 
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Docket No. 2-282. Default order 
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ucE Co. PACA Docket No. 2-291. Default order .. 
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PACA Docket No. 9922. Breach of warranty for 
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2-335. Default order . 
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Petition for reconsideration, rehearing, etc., dis- 
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Reconsideration—Amendment of finding of fact 
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Docket No. 2-39. Failure to pay promptly—Publi- 
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L. A. Hooce Co. PACA Docket No. 2-352. Failure to 
pay—Revocation of license—Consent o......0..0...0..c...csessesseeees 1521 
L. A. VEGETABLE EXCHANGE, INC. v. SPRINGER & Co. 
PACA Docket No. 2-301. Default order .... 1305 
L. TorN & SON v. ANDERSON-AYERS PRODUCE COMPANY. 
PACA Docket No. 9648. Acceptance—Excess prod- 
uce—Contract price—Reasonable value—Liability .... 832 
LABANOWSKI, STANLEY, Jr. v. T. & H. Propuce, INc. 
PACA Docket No. 2-260. Default order 1186 
LAKE SHORE ORCHARDS v. BOEHMER, INC. PACA Docket 
No. 2-165. Acceptance—Liability cee as eee ce . 1495 
LAMBERTA, JOSEPH v. ForT Pitt TOMATO & PRODUCE 
Co. PACA Docket No. 2-72. Default order .. i 447 
LAMBERTA, JOSEPH v. SMILING JIM POTATO COMPANY. 
PACA Docket No. 2-146. Contract price—Rea- 
sonable value—Dismissal .. ae 1181 
LANDSMAN PACKING Co., INC. v. NOvA ScoTIA BLUE- 
BERRY EXPORTERS. PACA Docket No. 9814. Peti- 
tions for reconsideration dismissed 442 
LATIN-AMERICAN FRUIT AND SHIPPING Corp. PACA 
Docket No. 2-205. Dismissal—Withdrawal of ap- 
plication for license ease 1082 
LEE’S PRODUCE, INc. PACA Docket No. 2-256. Failure 
to pay—Revocation of license—Consent 1271 
Leo Younc, Inc. v. Goop DEAL SUPERMARKETS, INC. 
PACA Docket No. 9917. Delivered sale—Failure 
to meet grade—Damages ... aaa 533 
LIEBERMAN BROTHERS, INC. v. SWIMMER PRODUCE Co., 
Inc. PACA Docket No. 2-285. Default order ............0000..... 1303 
LINDSEY & DAUGHTREY PLANT COMPANY v. PALISADES 
Foop Propucts. PACA Docket No. 2°60. Accept- 
ance—Liability - . Eee 926 


LOFARO, SAM v. HERMAN MICHAELSON, INC. PACA 
Docket No. 2-70. Dismissal—Motion of parties rae 988 


LONG, RALPH W. v. NICHOLAS LANZETTI. PACA Docket 


Pe M,N IUD vcescccsacccacccvscccocsacssdscdeosucecsnesece .. 1083 
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LONG, RALPH W. v. NEW YORK MARKETING SERVICE, 
Inc. PACA Docket No. 2-135. Default order 705 
Lott, Oscar L. v. C & F Propuce. PACA Docket No. 
9942. Acceptance—Weight specifications—Juris- 
Gy cto txsvorccte tess 649 
LOUIE PrRoDUCE COMPANY v. RIO BRAVO Propucek, INC. 
PACA Docket No. 2-5. Default order 144 
Louis Zwick & SON. PACA Docket No. 9910. Failure 
to pay promptly—Repeated and flagrant violations 
—Publication of facts 90 
Stay order—Pending issuance of further order 145 
Petition for reconsideration dismissed 257 
Stay order—Pending outcome of court appeal 444 
LusTIG, SEYMOUR v. ALBERT DoRN. PACA Docket No. 
2-369. Default order . 1527 
LYN-DEE PRODUCE Co. v. CAPITOL FRUIT COMPANY. 
PACA Docket No. 2-21. Default order 144 
LYN-DEE PRODUCE Co. v. RIO BRAVO PRODUCE INC. 
PACA Docket No. 2-62. Default order 446 
M. E. Brown, Inc. v. Louis Epwarps. PACA Docket 
No. 2-109. Default order ..... 702 
M. GIULIANO & Co., INC. v. CONSOLIDATED PrRop., INC. 
PACA Docket No. 2-310. Admission of liability 1401 
M. J. DUER & Co., INC. v. NORWICH PACKING Co., INC. 
PACA Docket No. 2-91. Condition on arrival 
Timely notice—Breach of merchantability 11638 
Stay order—Pending issuance of further order 1306 
Petition for reconsideration dismissed 1397 
M & M BANANA COMPANY, INC. v. HoUMA Fruit & 
PRODUCE COMPANY. PACA Docket No. 2-368. De- 
fault order 1527 
M. ROTH AND SONS OF FLORIDA v. UNITED BANANA DiIs- 
TRIBUTING Co., INc. PACA Docket No. 2-209. De- 
fault order 993 


M. RotH & Sons, INc. v. Lours Epwarps. PACA 
Docket No. 2-1. Default order 142 
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MACON RiIpGE GROWER’S ASSN. v. EARL SMITH FRESH 
Fruit & VEGETABLES. PACA Docket No. 2-354. 
Default order ... 


MAGIc VALLEY PRODUCE COMPANY (a partnership) and 
MAGIC VALLEY PRODUCE COMPANY (a corporation). 
PACA Docket No. 2-90. Failure to pay—Repeated 
and flagrant violations—Publication of facts— 
Default .... 


MAHAN, E. C. v. ALBERT LEE BARNES d/b/a AL BARNES 
BROKERAGE, a/t/a BARNES BANANA. PACA Docket 
No. 2-214. Bankruptcy—Dismissal ... 


MAINE FARMERS EXCHANGE v. R & R PropUCE COM- 
PANY. PACA Docket No. 2-248. Default order 


MANGUM, T. CARL v. D. G. SNYDER BROKERAGE COM- 
PANY. PACA Docket No. 2-106. Undisputed 


amount ............ Sib bnexneaAatin ae oe eniaen 
Acceptance—Liability—Failure to prove credits .... 


MARKET PLACE BANANA Co., INC. v. JOHN CIMINO. 
PACA Docket No. 2-129. Default order .................. 


MARTIN FRUIT Co., INC. v. JOHN SLAVICH, JR., INC. 
PACA Docket No. 9815. nenadinenuonel 
—Dismissal of complaint ....................... 


Stay order—Pending issuance of further order 
PU OU WHO osiicickccsss vcteesssdiovsrsdtntins 


MARTIN HERMAN & SON v. ARROWHEAD GROWERS SALES 
COMPANY, INC. AND GOLDEN TRIANGLE PACKING Co. 
PACA Docket No. 9991. Dismissal—Motion of 


I a nS cantata itis igi mtesnecgdionioxe 


MARTIN PRODUCE COMPANY (INC.) v. JIMMIE SHMON 
PropucE Broker. PACA Docket No. 2-158. Dis- 


I si eh heels, ccsseaevivaes as sedvacecdh 


MATUSzZKO Farms, INC. v. C.R.B. Co. oF SCHENEC- 
TADY, INc. PACA Docket No. 2-278. Default order 


Max Movsovitz Co. INc. v. LEw1s Propuge Co. PACA 
Docket No. 2-45. Default order ..............0...cccccccee 


MCALLEN FRUIT, VEGETABLE & GIN Co., INC. v. M. 
SINGER’Ss SONS Corp. PACA Docket No. 9859. 
Purchase after inspection—Suitable shipping con- 
dition—Peppers—Damages ..................cccccceeceeeeeeeees 
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McCormack & Co. v. MOULTRIE TOMATO Co. PACA 
Docket No. 2-103. Breach of warranty—Ripeness 
—Damages ................. 


METZLER, GEORGE H. PACA Docket No. 2-81. Failure 
to pay or pay promptly—Revocation of license— 
NE Fs. is ahatictecientinns Wreacieaien 


MIDWAY WATERMELON SALES v. R-B Propuce Co. INC. 
and/or JAMES J. ROTELLA. PACA Docket No. 2- 
818. Default order .................. sa , 


MIKAMI BROTHERS v. SAN DIEGO POTATO COMPANY. 
PACA Docket No. 2-351. Default order Spd atti ae lis 


MILLBROOK PROCESSING CORPORATION v. NORTHEASTERN 
PACKING COMPANY and/or MARKETING ASSOCIATES. 
PACA Docket No. 9735. Contract—Evidence of— 
Not conditional—Failure to deliver—Damages eee a 


MILTON R. FELDMAN Co., INc. v. Russ ED PRODUCE, 
Inc. PACA Docket No. 9895. Breach of suitable 
shipping condition— Condition at destination — 
ee ee ee 


MINN-IDA PoTATO PrROcEssoRS, INC. v. K & R, INC. 
PACA Docket No. 9584. Stay order—Pending is- 
suance of further order . pa eet eau ek Seatac recat eae oe 


Petition for reconsideration dismissed 


Moore, THOMAS E. v. CAPITOL FRUIT COMPANY. PACA 
Docket No. 2-23. Default order ...... 


MORGAN PRODUCTS CORPORATION v. UNITED PRODUCE 
Co., INC. and/or RAYMOND NORTON SCHEFMAN. 
PACA Docket No. 9958. Contract term—‘“F.o.b. 
acceptance final”—Breach of suitable shipping con- 
dition—Broker—Dismissal en gine, sincera 


Moss, NATHAN v. ELIAS & FIoLt, INc. PACA Docket 
ee: NE NN eels hoon cco scans tanindceendinseei 


MT. VERNON TOMATO COMPANY v. CENTRAL NEW YORK 
PropucE Co. Inc. PACA Docket No. 2-312. De- 
NE CMON eakik cca citcecioteececcines iftcetcie intiphedh 


MURLAS BROTHERS COMPANY v. DIXIE CENTRAL PROD- 
UcE COMPANY. PACA Docket No. 2-38. Default 
GN SB. hick 2k Kecirkdcndamsiar ta ae atiiviadtss 


Musso Bros. Muck Farms, INC. v. Louris EDWARDS. 
PACA Docket No. 2-231. Default order 
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NATIONAL BAKERS SUPPLY CorRP. d/b/a Nova ScoriA 
BLUEBERRY EXPORTERS v. RHODE ISLAND FROZEN 
Foops Inc. PACA Docket No. 2-317. Default order 


NATIONAL PropUcE DistTRipuToRS, INC. v. O. L. DAViS 
BROKERAGE Co. PACA Docket No. 9836. Warranty 
of no decay—Failure to meet grade at destination 
in delivered sale—Damages .. 


Stay order—Pending issuance of further order 


Petition for reconsideration dismissed 

NATIONAL PRODUCE DISTRIBUTORS, INC. v. TERMINAL 
Fruit Co. Inc. PACA Docket No. 2-286. Default 
order 


NEASE BROTHERS, INC. v. FELIX SPATOLA EXPORTING 
CoMPANY. PACA Docket No. 9996. Default order 


NEVINS FRUIT COMPANY, INC. v. Ri0 BRAVO PRODUCE, 
Inc. PACA Docket No. 2-300. Default order ..... 


NicK KALENDER FARM v. ROYAL PALM PropucE. PACA 
Docket No. 2-52. Novation—Breach of suitable 
shipping condition—Not established 


Stay order—Pending issuance of further order 
Petition for reconsideration dismissed 


NISHIMURA FARMS v. CAPITAL CITY BROKERAGE CO. 
PACA Docket No. 2-216. Default order 


NOLAND Bros. v. PANGBURN DISTRIBUTING, INC. PACA 
Docket No. 2-235. Default order .... 


NorTH AMERICAN PRODUCE BUYERS LIMITED v. CALI- 
FORNIA FRUIT EXCHANGE. PACA Docket No. 9880. 


Inspection certificate for Canadian import require- 
ments—Delay in delivery—Market decline .... 


NORTHERN BROKERAGE Co. v. WOLVERINE FRUIT Co. 
PACA Docket No. 9903. Contract of purchase and 


sale—Impossibility of performance—Dismissal 


Stay order—Pending issuance of further order 
Petition for reconsideration dismissed ~.. 


NORTHWEST ARKANSAS PRODUCE COMPANY, INC. v. 
PANGBURN DISTRIBUTING, INC. PACA Docket No. 
2-281. Default order .............. en spi sh aha 


O. L. CoGBURN PRODUCE COMPANY v. TEXAS SPUDS, INC. 
PACA Docket No. 2-239. Default order 
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OAKFIELD AND ELBA GROWERS, INC. v. Louris EDWARDS. 
PACA Docket No. 2-78. Default order 


OGAWA Bros. v. R10 BRAVO Propucg, INc. PACA Docket 
No. 2-3. Default order 


OrE-IDA Foops, Inc. v. Horvitz BrotHers. PACA 
Docket No. 2-147. Default order 


OrE-IDA Foops, INc. v. RALPH KOVEL & ASSOCIATES, 
Inc. PACA Docket No. 2-228. Default order 


OSCEOLA FRUIT DISTRIBUTORS v. RIO BRAVO PRODUCE, 
Inc. PACA Docket No. 2-196. Default order 


OscoLA, JOSEPH v. BOSTON TOMATO Co., INc. PACA 
Docket No. 9994. Agent—Unauthorized payment 
of disputed amount—Local custom—Misbranding 
—Dismissal 

OuTDOOR MARKET, INC. v. WERNER’S PRoDUCE. PACA 
Docket No. 2-4. Default order 


P. E. I. Propuce Co. Lrp. v. CAMP & Co., INc. PACA 
Docket No. 2-120. Default order 


P. TAVILLA Co., INC. v. PANGLES, INc. PACA Docket 
No. 9985. Freezing injury—Extent of damages 


PAGLIARULO FRUIT COMPANY, INC. v. LOWELL J. SCHY 
COMPANY. PACA Docket Nos. 9563 and 9564. 
Broker not established—Purchase and sale—Ac- 
cord and satisfaction not established 


PAN AMERICAN FRUIT COMPANY v. CORPUS CHRISTI 
BANANA Co. PACA Docket No. 2-160. Default 


order , ; 


PAN AMERICAN FRUIT COMPANY v. HALEM HAZZOURI. 
PACA Docket No. 2-19. Suitable shipping condi- 


tion—Delayed inspection—Contract price 
Stay order—Pending issuance of further order 
Dismissal—Settlement 


PAN AMERICAN FRUIT COMPANY v. R. RINCHUISO. 
PACA Docket No. 2-268. Default order 


PANAMA BANANA DIST. COMPANY v. ANTON JENNARO, 
Inc. PACA Docket No. 2-186. Default order 


PauL D. JONEs, INC. v. UNITED BANANA DISTRIBUTING 
Co., Inc. PACA Docket No. 2-210. Default order 
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PEPPLE PRODUCE Co. v. R10 BRAVO PRODUCE, INC. PACA 
Docket No. 2-201. Default order 


PERRICONE DISTRIBUTING Co., INC. d/b/a PERRICONE & 
RAMONAS Dist. Co. v. RIO BRAVO PRODUCE, INC. 
PACA Docket No. 2-63. Default order 


PERRINE TOMATO GROWERS v. WILSON PRODUCE Co. 
PACA Docket No. 9984. Default order 


Pets CALVERT & Co. v. GRAND HAVEN PRODUCE. PACA 
Docket No. 2-364. Default order 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU 
v. FRANK CHAIRVOLOTTI WHOLESALE PRODUCE. 
PACA Docket No. 2-272. Default order 


PILGRIM Fruit Co., Inc. PACA Docket No. 2-224. 
Failure to account truly—Failure to remit prompt- 
ly—Suspension of license—Consent 

PILGRIM FRuIT Co., INC. v. SHIPLEY SALES SERVICE. 
PACA Docket No. 9878. Lost commissions—Fail- 
ure to deliver—Impossibility of performance— 
Damages not established—Dismissal 

PIPPING PACKING Co., INC. v. C. A. SQUERI Co. and/or 
THE JOHN H. VOELKER ComMPANY. PACA Docket 
No. 99538. Breach of warranty—Authority of 
broker—Damages—Dismissal 

PIPPING PACKING Co., INC. v. HARTMAN-GROSSMAN 
Dist., Inc. PACA Docket No. 9969. Default 
order 


PIRRONE & ROCKY-SHIPPING ACCOUNT v. ZORO PRODUCE 
Co. PACA Docket No. 2-11. Default order 


PITMAN & SONS v. F. THOMPSON PropuceE. PACA 
Docket No. 2-8. Default order 


PREVOR-MAYRSOHN INTERNATIONAL, INC. v. GEORGIA- 
TENNESSEE PRODUCE Co., INC. PACA Docket No. 


9504. Bankruptcy—Dismissal . 


PRIDE O’TEXAS CITRUS ASSOCIATION, INC. v. C. G. 
KLENTZ PRODUCE. PACA Docket No. 2-329. De- 
fault order : ene 7 


« 


PRITCHARD, CHAS. A. v. W. H. FREELS Propuce. PACA 
Docket No. 9954. Acceptance—Liability—Breach 


of warranty not established ‘ 
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PRODUCE CREDIT ASSOCIATION, INC. v. SWIMMER PROD- 
ucE Co., Inc. PACA Docket No. 2-156. Default 
order 


PRODUCE CREDIT ASSOCIATION, INC. v. JOHN TARANTO. 
PACA Docket No. 9940. False representations— 
Bankruptcy—Liability 


QUAKER CiTy PRODUCE Co. v. EMPIRE PRODUCE COM- 
PANY. PACA Docket No. 2-265. Default order 


R-B PropuceE Co., INc. PACA Docket No. 9882. Fail- 
ure to pay promptly—Prohibition of employment— 
Sale of consigned produce to officer—Operating 
without license—Failure to produce corporate rec- 
ords—Denial of license .... 


R & R Propuce COMPANY v. VITAPAK PRE-PACKAGING 
Corp. PACA Docket No. 2-162. Default order 


REUBEN G. BENZ COMPANY v. WESTERN DISTRIBUTORS, 
and ASSOCIATED BROKERS, INc. PACA Docket No. 
2-84. Default order ... 


Stay order with respect to respondent Associated 
Brokers, Inc., pending issuance of further order 


Order reopening after default 


Rio Bravo Propuce, INc. PACA Docket No. 2-89. 
Failure to pay promptly and in full—Revocation 
of license—Default ....... 


RIVERVIEW PRODUCE DISTRIBUTORS v. JOE RAVALESE, JR. 
PACA Docket No. 2-279. Default order 


ROGER’S APPLE HOUSE v. MARKET PRODUCE COMPANY. 


PACA Docket No, 2-258. Default order 


RULON HUGHES PoraTo Co. v. SAN DreEGo Porato Com- 
PANY. PACA Docket No. 2-350. Default order 


S. M. JONES PRODUCE CORPN. v. Louis EDWARDS. PACA 
Docket No. 9999. Default order 


SACKENREUTHER, P. G. v. Poot Propuce. PACA 
Docket No. 2-185. Default order 


St. LOUIS BANANA & TOMATO Co. INC. v. ALTON FRUIT 
& Propuce Co. and/or ALTON Fruit & PRODUCE 
ComMPANY, INC. PACA Docket No. 2-261. Default 
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SALINAS VALLEY VEGETABLE EXCHANGE v. GARRETT- 
HOLMES AND COMPANY, INC. PACA Docket No. 
9952. F.o.b. transaction—Abnormal transit condi- 
tions—Rejection without reasonable cause—Dam- 


ARES on... 


Sat City Propuce Co. INc. v. FRANK CHAIRVOLOTTI 
WHOLESALE PRODUCE. PACA Docket No. 2-290. 
Default order 


SAMUEL §S, VENER CO, v. PIONEER FRUIT DISTRIBUTORS. 
PACA Docket No. 9947, Contract—Ripeness speci- 


fications — Acceptance — Protection agreement — 
Damages not established . 


SANDERS FARMS v. MADONIA PRODUCE Co. PACA Docket 


No. 2-171. Default order ............0.00008. 


SANDERS FARMS v. PAUL MARTINEZ. PACA Docket No. 
2-328. Default order 


Scott Finks Co., INc. v. CONTRERAS BRO’S PRODUCE. 
PACA Docket No. 2-130. Default order 


SEASON Propuce Co., INc., THE v. David SmitH Prop- 
ucE Co. PACA Docket No. 2-111. Default order 


SHAPIRO, LEONARD v. PAPPAS & Co. PACA Docket No. 
2-337. Default order .... : 


Sig HorrMaNn, INC, ¥, vane 1 SpuD SERVICE, INC, 
PACA Docket No. 9961. Breach of contract—Un- 
timely notice . 


SILVER MILL FROZEN Foops, INc. v. BARSI & Co., INC. 
PACA Docket No. 2-283. Default order 


SILVERSTREAK-Dist. INc. v. J, SHAPIRO & Co, INC. 
PACA Docket No. 2-349. Default order 
Six L’s PACKING COMPANY, INC. v. MADONIA PRODUCE 


Co., a/t/a KINGS CHOICE TOMATOES. PACA Docket 
No. 2-184. Default order eens ah iss ae ran 


Stx L’s Packinc CoMPANY, INC. v. VERMONT-PAK- 
Tomato Co., Inc. PACA Docket No. 9722. Suit- 


able shipping condition—Evidence of dumping 


SMITH, WELDON M. v. R & R PRODUCE CoMPaNy. PACA 


Docket No. 2-258. Default order 

SoutH Bay FARMERS COOPERATIVE ASSN. v. R10 BRAVO 
Propuce, INc. PACA Docket No. 2-179. Default 
order haere Deca tla lie ae oa ee Be 5 oa 
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SOUTHMOST VEGETABLE Coop. ASSOCIATION v. A. L. 
DoucGcias. PACA Docket No. 2-194. Default order 


STANLY PRODUCE COMPANY, INC. v. BULLARD PRODUCE 
Co. PACA Docket No. 2-7. Default order 


STEWART PACKING COMPANY, INC. v. UNITED BANANA 
DISTRIBUTING Co. INC. PACA Docket No. 2-307. 
Default order . eiieuend . 


STILES, HERMAN v. GEORGE H. Merzter. PACA Docket 
No. 2-87. Default order 


STOCKTON TOMATO Co. v. RAYMOND HELLER Co. PACA 
Docket No. 2-7i. Dismissal—Motion of parties 


STONE, O, C. v. ROBERT GRAY & SON. PACA Docket No. 
2-834, Default order 


STONOCA FARMS CORPORATION v. WANDA M. DOOLEY and 
for Paut DooLtey. PACA Docket No. 2-218. De- 
Saott ender. .c.c.::....-52... . 


STRAWBERRIES, INC. ». THOMAS J. Hott Co., Inc. PACA 


Docket No. 9941. F.o.b. transaction—“Acceptance 


final” not applicable—Suitable shipping condition 
—Damages_.. : neh 


SUMIDA FARMS v. CONTRERAS BrRO’s PrRoDUCE. PACA 


Docket No. 2-132. Default order 


SUWANNEE RIVER VALLEY PRODUCE Co. v. SAM LASKY. 
PACA Docket No. 2-113. Default order 


Stay order—Pending issuance of further order 
Motion to reopen after default granted 
Failure to file answer after reopening—Prior 


order reinstated 


SWEETHEART FRUIT & MELON GARDEN v. HUB CITY 


Propuce. PACA Docket No. 9699. Suitable ship- 
ping condition—Dumping—Liability . 

T. S. VANDERFORD PoTATO Co. INC. v. CONTRERAS BrRo’S 
Propuce. PACA Docket No. 2-136. Default order 


TALBOTT FARMS, INC. v. HOWLAND PRODUCE. PACA 


Docket No, 2-198. Default order ............. 


TALMAGE, Ferris G. v. EuIAS Ruiz & Co. PACA 
Docket No. 2-341. Default order =e 
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TANITA FARMS, INC. v. HOWERTON BROKERAGE a/t/a 
HOWERTON DISTRIBUTING Co. PACA Docket No. 
2-13. Default order ... : 


TAYLOR & FULTON, INC. v. MADONIA PRODUCE Co. 
PACA Docket No. 2-313. Default order 


THOMAS F.. WIDDOWSON Co. v. DAN E. FRIESEN. PACA 
Docket No. 2-82. Dismissal—Settlement 


THOMAS J. HOLT Co., INC. v. SHIPLEY SALES SERVICE. 


PACA Docket No. 9856. Failure to repay advances 
—Joint venture not established 


THOMAS M. RINI Co. v. GreGoRY P. PEREZ PACA 
Docket No. 2-9. Default order 


THOMPSON Bros. v. BOEHMER, INC. PACA Docket No. 
2-166. Acceptance—Liability 


THOMPSON AND JOHNSON PoTaTo Co. v. CAMP & Co., 
Inc. PACA Docket No. 2-121. Default order 


TOKAY PRODUCE, INC. v. SPRINGER & Co. PACA Docket 
No. 2-358. Default order 


TRAINO, JOSEPH v. STERN PRODUCE PACKERS, INC. 
PACA Docket No. 2-31. Quantity purchased— 
Consignment—Liability 


TREASURE VALLEY GROWERS & SALES, INC. v. HORVITZ 


BrRoTHERS. PACA Docket No. 2-144. Undisputed 
amount 


TRIPLE A PACKING CORP. OF CALIF. v. R10 BRAVO PrRopD- 
UcE, INc. PACA Docket No. 2-44. Default order 


TURNER PRODUCE Co., INc. PACA Docket No. 9920. 
Failure to pay promptly—Revocation of license 


TYRRELL SUPPLY COMPANY v. GEORGE H. METZLER. 
PACA Docket No. 2-2. Default order 


ULRICH, FRANCES P., Executrix of the Estate of Cecil 
Barber v. FAvA & COMPANY. PACA Docket No. 
2-161. Default order 


UNION FRUIT & PRODUCE Co. v. SAM’S MARKET. PACA 
Docket No. 2-288. Default order 


UNITED MARKETING EXCHANGE v. CONTRERAS Br0’S 
Propuce. PACA Docket No. 2-355. Default order 


UNITED PACIFIC PACKERS, INC. v. REDI-Foops, INC. 
PACA Docket No. 2-327. Default order 
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UNITED PaAciFIC PACKERS, INC. v. RHODE ISLAND 
FROZEN Foops, INc. PACA Docket No. 2-316. De- 
fault order ..... : ; eoizad 


UNITED PropUcE Co. INC. v. L. T. (RED) GRAFF and/or 
FRANCIS (BuD) GRAFF, d/b/a F. B. GRAFF PROD- 
ucE. PACA Docket No. 9716. ee 
missal ; ; s 


VALLEY FRUIT AND VEGETABLE Co., INC. v. D. G. 
SNYDER BROKERAGE COMPANY. PACA Docket No. 
2-35. Default order . 


VALLEY PACKING COMPANY v. JULIUS A. VETTER & SON. 
PACA Docket No. 9783. Petition for reconsidera- 
tion dismissed .. 


VAN BUREN COUNTY FRUIT EXCHANGE, INC. v. ARNOLD 
PropucE Co. PACA Docket No. 2-163. Default 
order... 


VANDE BUNTE BROTHERS, INC. v. VAUGHN G. DAVIS. 
PACA Docket No. 2-73. Default order 


VICTOR FRUIT GROWERS, INC. v. RIO BRAVO PRODUCE, 
Inc. PACA Docket No. 2-183. Default order .. 


VILLAREAL, A. B. v. BEN KELLERMAN. PACA Docket 
No. 2-198. Burden of proof—Consignment—Fail- 
ure to establish—Dismissal 


VINCENT MAENZA BANANA CO. v. OPHEE MAYERS. 
PACA Docket No. 2-133. Default order . 


W. A. Spector, INc. v. B & S Fruit Corp. PACA 
Docket No. 2-112. Composition agreement—Appli- 
cability of 


W. A. Spector, INc. v. P. MARKorr & Sons. PACA 
Docket No. 9907. Composition agreement—Settle- 
ment—Estoppel 


W. E. McGILuLvray, INc. v. C.R.B. Co. oF SCHENECTADY, 
Inc. PACA Docket No. 2-204. Default order 


W. K. CLAUuSON, INC. v. Barst & Co. INc. PACA Docket 
No. 2-325. Default order 


W & M Propuce Co. Inc. v. EvIAS & Fion, Inc. PACA 
Docket No. 2-96. Default order 


W & M Propuce Co. v. R & R PRODUCE COMPANY. 
PACA Docket No. 2-105. Weight specifications— 
Breach not established—Jurisdiction 
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WAINER FRuIT Co. v. PALMERSEN, INC. PACA Docket 
No. 2-138. Default order 


WALKER & HAGAN PACKING HOUSE v. MADONIA PROD- 
ucE Co. PACA Docket No. 2-273. Default order 


WATERVLIET FRUIT EXCHANGE, INC. v. ROBERT L. TIDEY. 
PACA Docket No. 2-262. Default order 


WESNOFSKE, Louis A. v. Evras Ruiz & Co. PACA 
Docket No. 2-345. Default order 


WHOLESALE PRODUCE SUPPLY Co. v. JUHL & SON PROD- 
ucE Co. PACA Docket No. 2-190. Undisputed 
amount 


Adjustments and allowances—Failure to prove 


Wo. P. HEARNE PropUCE Co., INc. v. J. E. NELSON & 
Sons. PACA Docket No. 9959. Merchantability— 
Acceptance—Liability 


Wo. S. Wricut, INc. v. DAvip SMITH PRODUCE Co. 
PACA Docket No. 2-152. Default order 


WOLVERINE FRuUIT Co. v. NORTHERN BROKERAGE CoO. 
PACA Docket No. 9904. Failure to pay 


Woops & JARRELL v. BiG MoO BROKERAGE. PACA Docket 
No. 2-151. Default order 


YAKIMA Fruit & COLD STORAGE Co. v. WATSONVILLE 
Pre APPLE PROCESSING Co. PACA Docket No. 
2-200. Default order 


YAMAMOTO, RONALD v. ALVIN NOLL. PACA Docket No. 
9759. Contract established—Rejection—Damages 


YECKES-EICHENBAUM, INC. v. PHILIP SCHEPPS & SONS, 
Inc. PACA Docket No. 9827. Purchase after in- 
spection—Breach of warranty for particular pur- 
pose—Suitability for export—Rejection justified— 
Dismissal 


ZARRELLA FARMS, INC. v. ZOoRO PRODUCE Co. PACA 
Docket No. 2-294. Default order 
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HARRY BIRKENFIELD v. UNITED STATES. 3d Cir. Novem- 
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employment — Responsibly connected person of 
licensee in default—Connection voluntary—Due 
process—Constitutionality of exclusion 


MANDELL, SPECTOR, RUDOLPH Co. v. UNITED STATES. 
364 F.2d 889 (3d Cir. 1966). Affirms Judicial Offi- 
cer’s decision and order, 24 A.D. 651 (1965). 
Failure to account truly and to pay promptly and 
in full—Records—Cartage—Averaging—Fiduciary 
duty—Sanction—Administrative Procedure Act— 
Informal complaint 
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Excessive wrapper leaves and undersize 


U. S. Standards ....... 


LICENSE 
Denial of .......... ? 126, 415, 548 


Obtained through false statements in application 1389 


Operating without seein 126, 415, 548 
Revocation of soneatedaeabel 135, 897, 1271, 1389, 1490, 1521 








1608 CUMULATIVE SUBJECT INDEX 25 A.D. 
Perishable Agricultural Commodities Act, 1930—Cont. 


Agriculture Decisions—Cont. 


Page 
License—Cont. 
Revocation of, after termination of license ..................... ee 
I oo dean cpctace cau a: sasisiounstascnaees . 835, 910, 1044 
LOSS IN TRANSIT 
I ssc ec csvavizs paiebeceedse WAAC aes td tlw wave baa 1148 


MARKET VALUE 
Market news reports ..................ccccccccccccscescsscssseessssse.. 698, 1157, 1167, 1181 


MARKETING ORDER PROVISIONS 


Failure to meet requirements of marketing order in joint venture 238 


MEMORANDUM OF SALE 


Failure to amend as to variety not material ....................cccccceee . 688 
ara ead othe 232 
MERCHANTABILITY 
a ae ie a cet eat 858, 866, 1163 
Breach of warranty not established .....................ccccccccsccscsesescossssecessenrs 550 
I ni iia Gt ta a cat rec ere a a 866 
Se cea tal arias th hea Acca iesugleck iene Reeas reo iis | OO 
MISBRANDING 
Of grade, quality, size ................ saes ene Raat erobe 835, 858 
Of weight ......... osc caus andaiaiat beatin tor cuetcsc ca tasen ee Raa kee eet 923 
Os ne EE Pe oe ea cetl Gaeta 835 
MISREPRESENTATION 
Liability not discharged by bankruptcy .. Fi sees . 973 
Of grade, quality, size in aeiso beds Bi tecrate en ticavaneethcnate 835, 858 
Of weight ........ Bache eatin Re eas a upasdecs 923 
IN ge tas andi ntcldaiwantnanedsniovdacerniadenaens ste 835 
I So cs Ul ca gh aso ch nate psn oes cusemaeataunataneroe es 973 


NOTICE OF CONDITION 
IE fh rts.cAidvavencnvenwon sintisimanees eee ieeeeaal 1467 


ye 
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NOVATION 

Failure to establish ............ wicessesaseonscenscncsecercesscetce ORG Oy Cie Ew REG 

Failure to establish consignment ........... .... 116, 228, 550, 1171 
PAYMENT 

Breach of stipulation for payme>nt ...................-ccccsccsscceccreosssnoess . 662 

Delayed payment agreement not established esuse a 

I I ii catctcesdciseaiaspiconavscaasunsteniatescaveccicasitas Sehistniceeeausan Oe 

CaS OF teh CRUTINDIOE oc. on csssisiicersiccticrseneeninnnncecnanenan 

TT NI ivnsasdensisaceienrzorase ca rata leceeoiiais ima ae 

Pending second tender .........................000006 bow eiseeeea seek 858 

Unauthorized payment of disputed amount by agent ..... ke ae 
PLEADINGS 

I: OI 8s cs ones cducpucsauentaeacchesndaaenention eaten hitvoguetau ae 
PRESIDING OFFICER 

CTS OE WTRROIIOE © 5nisnissscsiicnc ric rcnteane dana 128, 837 

Demeanor of witnesses 1475, 1484 
PRICE 

Not specified in contract ......... eR ee: e .. 1181 

I ID oo icssi cc cea gens chee cdcsycoeness pp corded . 1181 

To be determined after arrival at destination ........0..000.00...00. . 882 
PRINCIPAL 

Reimbursement of agent ...............0.00.. hdc ce er 923 
PROMISSORY NOTE 

Evidence of indebtedness ................ 436 
PROTECTION AGREEMENT 

Applicable on arrival date .............:cccceee ‘ tee 390 

TE BE OG GE isi ceisivesesecinceicnaiencaniassvcapees ee 390 

Failure to prove ............... phe encse eee satedy east ies . 1881 


Full protection not established ...............0:.:000 oe alles  Saee 





1610 


CUMULATIVE SUBJECT INDEX 





25 A.D. 


Perishable Agricultural Commodities Act, 1930—Cont. 


Agriculture Decisions—Cont. 


PUBLICATION OF FACTS 


For failure to deliver 
For failure to pay 
For failure to pay promptly 


Repeated and flagrant violations 


PURCHASE 
Not established 


PURCHASE AFTER CANCELLATION 
Not established ..... 


PURCHASE AFTER INSPECTION 


No opportunity to inspect ........................ 


Not established . 


RECONSIDERATION 


Amendment of finding of fact .... 


Ny NOD ooivoksccccocessss duce cdscsvarvscecicscaee 


Petition for, dismissed ..... 


Structure of decision 


RECORDS REQUIREMENTS 


Suspension of license 


Violation of .... 


REHEARING 


Denied 
Granted ... 


REJECTION 


Not established 
Notice of, untimely .............. apepiieacane’ 


Time of delivery 


Page 


1032 

871, 884, 1032, 1062, 1129 
90, 1032, 1129, 1513 

90, 871, 884, 1032, 1062, 1513 


245 


854, 1369 


538 
264, 866, 1167 


676 
1026 


140, 237, 257, 383, 888, 420, 442, 
5538, 556, 667, 680, 908, 967, 1025, 
1026, 1047, 1275, 1397 


257 


910 
910 


649, 858 
1139 
1071 
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Rejection—Cont. 
With reasonable cause ; 538, 1369 
Without reasonable cause ............. 557, 561, 969, 1071, 1276 
Suitability for export en — 538 
REOPENING 
After default, denied 1396 
After default, granted aa , 692, 846 
Failure to file answer after reopening 977 
REPARATION 
Awarded on basis of reduced amount claimed under shortened pro- 
MI ao rereear ee ees canneries Lagvatevise teat 406 
REPEATED AND FLAGRANT VIOLATIONS 
NO CO OD ssvccccevsisvcesivizersesnacs ... 871, 884, 1032, 1052, 1062, 1129 
Failure to pay promptly .....................06. . 90, 1032, 1052, 1129, 1513 
PRONE cfu siiph cae Seatenceactucdeckussvesiseccens 90, 871, 884, 1032, 1052, 1062, 1129 
Publication of facts Sedudadecikes 90, 871, 884, 1032, 1062, 1129, 1513 
Revocation OF TCOnae .........05::....ccccsccsccessesvese , . 1052 
REPRESENTATIONS 
Applicable to present condition of commodity 1298 
RESCISSION 
II ASE fits, hela. Lehane a teereuta ect) 854 
Failure to establish ..................00000000.. ’ 1148, 1283, 1292 
P@.D.: SEARBACTIOR «0.5555 055..000005-005: : sen 1148 
Mutual, of joint account, not established ............ . 668 
Of joint venture for failure to ship per agreement 78 
RESPONSIBLY CONNECTED 
I sis is Mice, Re ie hae ce ies . 126 
RIPENESS 
BORGIR OE WPUINIIEN oasis iscsi sccstenccscccdeccccceseccscsccaseens ainistcndateuinc tee 
ONIN (53255 Job..)9, chats sh ovndiesevatiterveaieusdétkas caesar .. 1509 
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Ripeness—Cont. 


I 5 a a i . 890 
Tomatoes 1167 
Specification of ... 9890, 1881 


SALE 


Conditioned upon availability, not established 
Failure to prove 


SETOFF 

Claim for not established Banieainaced 440, 1385 
SETTLEMENT 

Not established ......... 
SHORTAGES 

Failure to prove 


SHORTENED PROCEDURE 


Amount of claim determinative of procedure : mee . 406 


Reduction of amount owing to come under .................cccccccccceseseeseseeseees 406 


SIZE 
Of potatoes 
STANDARDS 
For lettuce 
STATUTE OF FRAUDS 
Applicability of ... . 1071, 1479 


STAY ORDER 


Pending outcome of court appeal sabe ick 
gS al al Aa anes OR A ae a aes . 905, 1523 


SUITABLE SHIPPING CONDITION 


Abnormal deterioration wemaatiias ee 264 
Applicability of warranty ..........................:0 128, 681, 969, 1374 


Bananas 
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Suitable Shipping Condition—Cont. 


Breach established 264, 918, 1157, 1374, 1467, 1484 
Damages for breach of .. epee ... 264, 1484 


Failure to establish breach 63, 70, 116, 120, 128, 228, 248, 
402, 681, 1171, 1283, 1292 


I CIID eisssssissccsisitcncccaiccasitvevedcrssavcsiecakdiageaetoutedet 128 
Good delivery standards avec . 693 
MINI issih: ins Caceres Gatarazueicancxces tasters tudes tetas ee 116 
Grapes vests 128, 1288, 1292 
Lettuce ... ae : 693 
Onions ...... seats xssliwas saint czani paeadaiavact enue canseueiceee: aa 
Peaches .... peat 63 
TN cr boisastestantliins aces cealecce eeeaaanisiernaalaapae aa 264 

63, 70 
Strawberries . 918, 1157, 1484 
Tomatoes . secssssccessce =ABOy 408, 1171, 1874 
Watermelons Sates ... £26, 26 


SUPPLEMENTAL ORDER 
Prior order amended as to amount due ... 


TRANSPORTATION SERVICE AND CONDITIONS 


Tsien adescech dgpszsaaeiosiee Fane A ea a 
BN (eb IRI sss cacti canoatantseiinuten cavausecapacanencuanestseoieeee ean 


Improper cooling . 


UNDISPUTED AMOUNT 


Order for 244, 567, 685, 978, 987 


UNTIMELY FILING 
I coed uae ec anece ease e cen cat caaecias eae a secseses OOy 440 


UNTIMELY OR TIMELY 


OLD PNIOD OE RIOD sane iiccsisivecescasccsrsiccasecessessncconests 1163 
Untimely notice of breach . 851, 1175 
Untimely notice of shortages 
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WAIVER 


Of breach of contract 


WARRANTY 
As to grade dc ce ear reas systema! : 248 


As to grade, not established ................ ; .. 1288 
Breach of ........... ; idgbadlap ees ieea es ae 858 
Breach of, as to ripeness acess saad edak <anpinenee nen 1167 
Breach of, for particular purpose ........ Ri hate ence . 884, 538 
Breach of, re spoilage ... setelnaned ee 
Express warranty not established .... SO elelesduaist eateauncdae yc anaes 858 


Failure to establish breach 
Good condition on arrival 
Grapes 


Of merchantability 
Of no decay 
Peppers 


Potatoes re appearance ........ 


Suitable for export 


Tomatoes 


Weight specifications 


WATERMELONS 
Weight specifications ... 


WEIGHT 


Misrepresentation as to 


WEIGHT SPECIFICATIONS 
Potatoes 


Watermelons ............. 


WILLFULNESS 


Not necessary to establish 








